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Preface

With increased emphasis on efficiency, economy and
improved outcomes in the delivery of health care, the
American Medical Association (AMA) believes it is essen-
tial to maintain the function of an organized, self-governing
medical staff to ensure that the medical staff is able to dis-
charge its patient care responsibly, effectively and efficiently.
AMA policy, as outlined in its “Principles for Strengthening
the Physician-Hospital Relationship,” reinforces and speaks
to the importance of self-governance and the nature of
the medical staff’s relationship to the governing body of
the health care organization. The governance structure
and functions of the medical staff are defined in its bylaws.
These bylaws constitute a contract between the governing
body and the medical staff, so it is essential that the bylaws
include provisions that ensure medical staff involvement
in the medical decision-making of hospitals, integrated
delivery systems, or health plans. Bylaws typically include
provisions related to self-governance, credentialing, due
process, corrective action, and quality assessment and im-
provement; however, as health care continues to undergo
profound changes with greater emphasis on socioeconomic
issues and medical administrative functions, medical staff
bylaws must broaden their focus to address these issues.

The AMA developed this fourth edition of the Physician’s
Guide to Medical Staff Organization Bylaws as a reference
manual for medical staffs in drafting or amending bylaws.
[t also serves as a resource for those emerging issues in
health care that impact the medical staff. It provides bylaws
language that supports self-governance. This book also in-
cludes many bylaws issues that remain relatively constant.

The guide is not a model bylaws document. It provides
links and citations to laws and regulations, accreditation
body standards, case law and relevant AMA policy. It is
not intended as legal advice. Rather, it presents information
that can be used to develop bylaws or to update provisions
that reflect the changes in health care delivery. The guide
enumerates all the important elements that should be con-
tained in any medical staff bylaws, but ultimately bylaws
must be tailored to suit the needs and legal environment of
particular medical staffs.

The law governing the relationship between the medical
staff and the hospitals is constantly evolving. As a result,
this document may not remain up to date in all respects.
The reader is encouraged to consult with competent legal
counsel to ensure that current law is being considered.
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Introduction




Introduction

Physicians have long regarded the role of patient advocate
and the primacy of the patient-physician relationship as
essential tenets of the medical profession. In recent years,
these principles have been challenged by the many changes
in health care delivery. Growing market competition and
the consolidation of medical services have heightened
efforts by health care systems and health plans to reduce
costs and to tightly control the delivery of health care.
One strategy to accomplish this objective is to diminish
or minimize physician decision-making responsibilities,
leaving the decision-making to hospital administration.
This erodes the self-governing medical staff and under-
mines its authority. Few realize that weakening or elimi-
nating the medical staff structure puts patients at risk for
inappropriate and inadequate care.

To maintain professionalism and to safeguard patient in-
terests, physicians must be proactive and guard against cost
containment pressures that interfere with and compromise
patient care. Properly drafted medical staff bylaws empower
physicians. Bylaws serve as a framework for self-governance
and for the regulation of processes for assuring the delivery
of quality and consistent medical care. They also establish
the rights, duties and responsibilities of the medical staff
organization and each of its members and define the medical
staff’s relationship with the hospital’s governing body and
administration or other health care entities.

Medical Staff Reengineering

In today’s health care environment, employers, managed
care organizations and third-party payors are demanding
two things: more efficient health care systems, and proof
that their expenditures are improving patient outcomes.
In addition, the public wants better information upon
which to base its health care choices. To meet these
needs, hospitals and other health care entities have
become more competitive and are “reengineering” to
improve operations. Reengineering has been defined as
fundamental rethinking and radical redesign of business
and operational processes to achieve improvements in
quality, service and efficiency.

Physicians are also looking at ways to deliver care more
efficiently. As physicians strive for efficiency and im-
proved patient outcomes, the medical staff must examine
its organizational structure and processes to ensure that
they facilitate safe and efficient mechanisms to assess and

deliver patient care. The goal of medical staff reengineer-
ing should be to eliminate, restructure or replace those
activities and functions that do not contribute to qual-
ity improvement or patient safety. Change that improves
the effectiveness of the medical staff is critical to protect
patients. It is also essential that the medical staff’s core
principles of self-governance are maintained to preserve
the physician’s patient advocacy role.

Unfortunately, medical staffs often are not actively in-
volved in reengineering. Instead, hospital administrators
rely on consultants and medical staff leadership seminars
to introduce the design or model with compelling argu-
ments for restructuring the medical staff. These consul-
tants typically propose structural changes that reduce the
number of clinical departments and committees. While
such reductions can significantly lessen administrative
expenses and time spent in medical staff meetings, they
also may eliminate or diminish medical staff responsibility
for departmental and medical staff operation and function.
The medical staff, therefore, must take an active role to
ensure that reengineering results in a strengthening of its
performance improvement processes, including credential-
ing, privileging, peer review, and development of critical
patient care policies and guidelines.

Reengineering should strengthen the medical staff’s auton-
omy and authority to advocate for patients and to improve
the quality of and access to patient care. Well designed
and written bylaws can accomplish this.

AMA Principles for Strengthening the
Physician-Hospital Relationship

In November 2007, the American Medical Association
(AMA) Organized Medical Staff Section (OMSS) de-
veloped, adopted and recommended to the AMA House
of Delegates 12 detailed principles on strengthening the
physician-hospital relationship that were adopted as AMA
policy. The principles are aimed at protecting medical staff
self-governance and improving health care quality and
patient safety.

The Principles are as follows:

1. The organized medical staff and the hospital governing body
are responsible for the provision of quality care, providing a
safe environment for patients, staff and visitors, and working
continuously to improve patient care and outcomes, with the
primary responsibility for the quality of care rendered and
for patient safety vested with the organized medical staff.
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These activities depend on mutual accountability, interde-
pendence, and responsibility of the organized medical staff
and the hospital governing body for the proper performance
of their respective obligations.

The organized medical staff, a self-governing organization of
professionals, possessing special expertise, knowledge and
training, discharges certain inherent professional respon-
sibilities by virtue of its authority to regulate the profes-
sional practice and standards of its members, and assumes
primary responsibility for many functions, including but

not limited to: the determination of organized medical staff
membership; performance of credentialing, privileging and
other peer review; and timely oversight of clinical quality
and patient safety.

The leaders of the organized medical staff, with input from
the hospital governing body and senior hospital mangers,
develop goals to address the health care needs of the com-
munity and are involved in hospital strategic planning as
described in the medical staff bylaws.

Ongoing, timely and effective communication, by and
between the hospital governing body and the organized
medical staff, is critical to a constructive working relation-
ship between the organized medical staff and the hospital
governing body.

The organized medical staff bylaws are a binding, mutually
enforceable agreement between the organized medical staff
and the hospital governing body. The organized medical
staff and hospital bylaws, rules and regulations should be
aligned, current with all applicable law and accreditation
body requirements and not conflict with one another. The
hospital bylaws, policies and other governing documents do
not conflict with the organized medical staff bylaws, rules,
regulations and policies, nor with the organized medical
staff’'s autonomy and authority to self govern, as that author-
ity is set forth in the governing documents of the organized
medical staff. The organized medical staff, and the hospital
governing body/administration, shall, respectively, comply
with the bylaws, rules, regulations, policies and procedures
of one another. Neither party is authorized to, nor shall
unilaterally amend the bylaws, rules, regulations, policies or
procedures of the other.

The organized medical staff has inherent rights of self gover-

nance, which includes but are not limited to:

a. Initiating, developing and adopting organized medical
staff bylaws, rules and regulations, and amendments
thereto, subject to the approval of the hospital govern-
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ing body, which approval shall not be unreasonably
withheld. The organized medical staff bylaws shall be
adopted or amended only by a vote of the voting mem-
bership of the organized medical staff.

Identifying in the medical staff bylaws those categories
of medical staff members that have voting rights.
Identifying the indications for automatic or summary
suspension, or termination or reduction of privileges

or membership in the organized medical staff bylaws,
restricting the use of summary suspension strictly for
patient safety and never for purposes of punishment,
retaliation or strategic advantage in a peer review
matter. No summary suspension, termination or reduc-
tion of privileges can be imposed without organized
medical staff action as authorized in the medical staff
bylaws and under the law.

Identifying a fair hearing and appeals process, including
that hearing committees shall be composed of peers,
and identifying the composition of an impartial appeals,
contained within the organized medical staff bylaws, are
adopted by the organized medical staff and approved
by the hospital governing board, which approval cannot
be unreasonably withheld nor unilaterally amended or
altered by the hospital governing board or administra-
tion. The voting members of the organized medical staff
decide any proposed changes.

Establishing within the medical staff bylaws: 1) the
qualifications for holding office, 2) the procedures for
electing and removing its organized medical staff of-
ficers and all organized medical staff members elected
to serve as voting members of the Medical Executive
Committee, and 3) the qualifications for election and/or
appointment to committees, department and other
leadership positions.

Assessing and maintaining sole control over the access
and use of organized medical staff dues and assess-
ments, and utilizing organized medical staff funds

as appropriate for the purposes of the organized medi-
cal staff.

Retaining and being represented by legal counsel at the
option and expense of the organized medical staff.
Establishing in the organized medical staff bylaws,

the structure of the organized medical staff, the duties
and prerogatives of organized medical staff categories,
and criteria and standards for organized medical staff
membership application, reapplication credentialing
and criteria and processing for privileging. The stan-
dards and criteria for membership, credentialing and
privileging shall be based only on quality of care criteria
related to clinical qualifications and professional
responsibilities, and not on economic credentialing,



conflicts of interest or other non-clinical credentialing
factors.

i. Establishing in the organized medical staff bylaws, rules
and regulations, clinical criteria and standards to oversee
and manage quality assurance, utilization review and
other organized medical staff activities, and engaging in
all activities necessary and proper to implement those
bylaw provisions including, but not limited to, periodic
meetings of the organized medical staff and its commit-
tees and departments and review and analysis of patient
medical records.

j.  The right to define and delegate clearly specific author-
ity to an elected Medical Executive Committee to act
on behalf of the organized medical staff. In addition,
the organized medical staff defines indications and
mechanisms for delegation of authority to the Medical
Executive Committee and the removal of this authority.
These matters are specified in the organized medical
staff bylaws.

k. ldentifying within the organized medical staff bylaws
a process for election and removal of elected Medical
Executive Committee members.

[.  Defining within the organized medical staff bylaws the
election process and the qualifications, roles and responsi-
bilities of clinical department chairs. The Medical Execu-
tive Committee must appoint any clinical chair that is not
otherwise elected by the vote of the general medical staff.

m. Enforcing the organized medical staff bylaws, regula-
tions and policies, and procedures.

n. Establishing in medical staff bylaws, medical staff in-
volvement in contracting relationships, including exclu-
sive contracting, medical directorships and all hospital-
based physician contracts, that affect the functioning of
the medical staff.

Organized medical staff bylaws are a binding, mutually
enforceable agreement between the organized medical staff
and the hospital governing body, as well as between those
two entities and the individual members of the organized
medical staff.

The self-governing organized medical staff determines the
resources and financial support it requires to effectively dis-
charge its responsibilities. The organized medical staff works
with the hospital governing board to develop a budget to satisfy
those requirements and related administrative activities, which
the hospital shall fund, based upon the financial resources
available to the hospital.

The organized medical staff has elected appropriate medical
staff member representation to attend hospital governing

board meetings, with rights of voice and vote, to ensure
appropriate organized medical staff input into hospital gov-
ernance. These members should be elected only after full
disclosure to the medical staff of any personal and financial
interests that may have a bearing on their representation

of the medical staff at such meetings. The members of the
organized medical staff define the process of election and
removal of these representatives.

10. Individual members of the organized medical staff, if they
meet the established criteria that are applicable to hospital
governing body members, are eligible for full membership
on the hospital governing body. Conflict of interest policies
developed for members of the organized medical staff who
serve on the hospital’s governing body are to apply equally
to all individuals serving on the hospital governing body.

11. Well-defined disclosure and conflict of interest policies are
developed by the organized medical staff which relate exclu-
sively to their functions as officers of the organized medical
staff, as members and chairs of any medical staff commit-
tee, as chairs of departments and services, and as members
who participate in conducting peer review or who serve in
any other positions of leadership of the medical staff.

12. Areas of dispute and concern, arising between the organized
medical staff and the hospital governing body, are addressed
by well-defined processes in which the organized medical
staff and hospital governing body are equally represented.
These processes are determined by agreement between the
organized medical staff and the hospital governing body.

These principles should serve as fundamentals to guide the
development of the content of medical staff bylaws.

Medical Staff Self-Governance

Medical staff self-governance forms the backbone of medi-
cal staff law. If the independence of the medical staff and
its leadership is compromised, the organized medical staff’s
ability to fulfill its responsibility for the quality of hospi-
tal patient care is jeopardized. Selection of medical staff
leaders and control over medical staff duties by the hospi-
tal or health system’s board are diametrically opposed to
self-governance, and that threatens patient protection and
physician professionalism. To enable accountability to the
governing body for the quality of patient care in the facil-
ity, the medical staff must be self-governing. Otherwise,
the board is talking to itself, receiving information only
from those it selects to hear.
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The AMA strongly supports self-governance for medical
staff organizations. The AMA identifies as minimum self-
governance essentials the following rights of medical staffs:
“(a) initiation, development and adoption of medical staff
bylaws, rules and regulations; (b) approval or disapproval
of amendments to the medical staff bylaws, rules and regu-
lations; (c) selection and removal of medical staff officers;
(d) establishment and enforcement of criteria and stan-
dards for medical staff membership; (e) establishment and
maintenance of patient care standards; (f) accessibility to
and use of independent legal counsel; (g) credentialing and
delineation of clinical privileges; (h) medical staff control
of its funds; and (i) successor-in-interest rights.” AMA
Policy H-235.980.!

Medical staff self-governance has long been and continues
to be called for by the standards, and the elements of
performance by which standards implementation is
measured, issued by the Joint Commission in its Comprehen-
sive Accreditation Manual for Hospitals.>? Significant among
its revisions of the medical staff standards that became
effective in January 2004 is a definition of medical staff
self-governance:

Self-governance of the organized medical staff includes

the following and is located in the medical staff’s

bylaws:

¢ Initiating, developing and approving medical staff
bylaws and rules and regulations;

® Approving or disapproving amendments to the
medical staff bylaws and rules and regulations;

e Selecting and removing medical staff officers;

® Determining the mechanism for establishing and
enforcing criteria for delegating oversight responsi-
bilities to practitioners with independent privileges;

® Determining the mechanism for establishing and
maintaining patient care standards and credential-
ing and delineation of clinical privileges; [and]

¢ Engaging in performance improvement activities.

Medical staff self-governance, clearly supported in medical
staff bylaws, is a basic requirement for Joint Commission
accreditation. Joint Commission Standard MS.1.10 Element
of Performance 1 states, “the organized medical staff is self-
governing, as referenced in the bullets preceding MS.1.10
and related Elements of Performance.”

In addition to Joint Commission Standards, some state laws
and regulations mandate medical staff self-governance.
Under Oregon Revised Statutes §441.055, “[t]he physicians
organized into a medical staff pursuant to [Oregon law]
shall propose medical staff bylaws to govern the medical
staff.” Under Mississippi Hospitals, Minimum Standards
of Operation Regulations, Title 15, Part III, Chapter

41 §106.16, “the medical staff shall develop and adopt

bylaws and rules and regulations to establish a framework

for self-government and a means of accountability to the
governing body, such bylaws and rules and regulations to
be approved by the governing body.” California law, which
has codified medical staff self-governance within Business
and Professions Code §2282.5 (S.B. 1325), states that:

(a) The medical staff’s right of self-governance shall
include, but not be limited to, all of the following:

(1) Establishing in medical bylaws, rules, or regula-
tions, criteria and standards, consistent with
[California law] and enforce those criteria and
standards.

(2) Establishing in medical staff bylaws, rules, or regu-
lations, clinical criteria and standards to oversee
and manage quality assurance, utilization review,
and other medical staff activities including, but
not limited to, periodic meetings of the medi-
cal staff and its committees and departments and
review and analysis of patient medical records.

(3) Selecting and removing medical staff officers.

(4) Assessing medical staff dues and utilizing the
medical staff dues as appropriate for the purposes
of the medical staff.

(5) The ability to retain and be represented by
independent legal counsel at the expense of the
medical staff.

(6) Initiating, developing, and adopting medical staff
bylaws, rules, and regulations, and amendments
thereto, subject to approval of the hospital
governing board, which approval shall not be
unreasonably withheld.

(b) The medical staff bylaws shall not interfere with the
independent rights of the medical staff to do any of the
following, but shall set forth the procedures for:

(1) Selecting and removing medical staff officers.

(2) Assessing medical staff dues and utilizing the
medical staff dues as appropriate for the purposes
of the medical staff.

1. Hereafter referred to as “AMA Policy” followed by section number, “H-xxx.xxx”"; AMA policy is available in the AMA Policy Finder, available on the AMA Web site.

2. The Joint Commission is a private, voluntary accreditation organization, but since Joint Commission accreditation is the equivalent of compliance with the condi-
tions of participation for Medicare and typically a requirement for third-party payor contracts, its accreditation, if not mandatory, is considered advantageous.

3. Hereafter referred to as “Joint Commission Standard” followed by the chapter designation, i.e., “MS,” and standard number. Joint Commission Standards can be

ordered from the Joint Commission by calling (630) 792-5431.
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(3) The ability to retain and be represented by >> Return to beginning of this section
independent legal counsel at the expense of the >> Return to Table of Contents
medical staff.

The California self-governance law codifies some of the
medical staff self-governance rights that were raised and
fought out in the California courts in Medical Staff of Ven-
tura Community Memorial Hospital (San Buenaventura)
v. Ventura Community Memorial Hospital. The Ventura
Medical Staff sued the hospital after the hospital attempted
to remove medical staff officers who were not in compli-
ance with a unilaterally imposed economic conflict policy,
evaded the medical staff credentialing and privileging pro-
cess and illegally seized the medical staff fund of $250,000,
among other alleged acts. The hospital argued that the
medical staff did not have the right, or “standing,” to

sue, which argument failed in court. Following the forced
resignation of the hospital administrator, the hospital and
medical staff settled the case. The settlement formally
acknowledged the medical staff’s rights to its funds; collect
and spend dues; to elect its officers; to retain its own inde-
pendent legal counsel and the medical staff and hospital’s
obligations to comply with the medical staff bylaws.
Despite the range of authority sustaining medical staff
self-governance, it is all too common for medical staff
bylaws to contain provisions contrary to medical staff self-
governance. Inattention or complacency by the medical
staff is often the cause. Bylaws provisions drafted decades
ago might allow the hospital board in its own discretion
to recall elected medical staff officers, or call for the slate
of nominees for medical staff office to be submitted to the
hospital board for review and approval. Board approval of
elections results might be authorized by bylaws that have
gone un-amended because the board has never failed to
approve an election. Complacency should not be allowed
to override the need for balance in authority, since even
dormant authority can be exercised when the medical staff
least suspects. Medical staff bylaws should be the medical
staff’s best protection, not its worst enemy, in retaining
self-governance.

Self-governance is documented in medical staff bylaws.
As stated in the overview to the “Medical Staff” chapter
of the Joint Commission’s Comprehensive Accreditation
Manual for Hospitals, “The organized medical staff must
create and maintain a set of bylaws that define its role
within the context of a hospital setting and responsibili-
ties in the oversight of care, treatment, and services. The
medical staff bylaws, rules, and regulations create a frame-
work within which medical staff members can act with a
reasonable degree of freedom and confidence.”
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Bylaws: The Basics

The Medical Staff Bylaws as a Contract

Bylaws generally are binding on the parties—the organized
medical staff and the hospital or health care entity that
approves and signs them, the individual medical staff
members, applicants, and other practitioners who have
been granted clinical privileges. A number of jurisdictions
have held that medical staff bylaws always constitute a
contract between the hospital and the medical staff (a
contract “per se”’). Contracts per se are contracts as a mat-
ter of law, without reference to additional facts such as

the particular language of the bylaws. Other courts find a
contract to be formed so long as key contractual elements
are present. Overall, a majority of jurisdictions have held
that medical staff bylaws constitute a contract between

the hospital and the medical staff. Berberian v. Lancaster
Osteopathic Hosp. Assoc., 149 A.2d 456 (Pa. 1959), Fahey
v. Holy Family Hosp., 32 Ill. App. 3d 537 (Ill. App. Ct.
1975), Eidelson v. Archer, 645 P.2d 171 (Ala. 1982),
Lewisburg Cmty. Hosp. v. Alfredson, 805 S.W.2d 756
(Tenn. 1991), Joseph v. Passaic Hosp. Assoc., 118 A.2d
696 (Sup. Ct. N.J. 1955), Terre Haute Regional Hosp.,
Inc. v. El-Issa, 470 N.E.2d 1371 (Ind. Ct. App. 1984),

Bass v. Ambrosius, 520 N.W.2d 625 (Wis. App. 1994)
(medical staff bylaws having same contractual elements

as an employee handbook deemed binding on employer);
see also Pariser v. Christian Health Care Sys., Inc., 816 E2d
1248 (8th Cir. 1987) (interpreting Illinois law; awarded
damages, albeit nominal, as the outcome was not altered
by the breach); Northeast Georgia Radiological Assoc. v.
Tidwell, 670 E2d 507 (5th Cir. 1982).

Typically, cases involve an aggrieved medical staff mem-
ber who sues the hospital and/or medical staff leaders to
obtain judicial enforcement of procedural rights promised
in bylaws. Virmani v. Presbyterian Health Serv. Corp., 488
S.E.2d 284 (N.C. Ct. App. 1997) (summary suspension

of privileges required under bylaws; hospital contractu-
ally bound). However, another case involved a medical
staff that successfully sought to enforce the bylaws where
the hospital attempted to unilaterally amend them. St.
John’s Hosp. Med. Staff v. St. John’s Reg’l Med. Ctr., 245
N.W.2d 472 (S.D. 1976). The court held that the bylaws
constituted a contract and that only amendments adopted
consistent with the bylaws amendment procedure were
enforceable. Building on that case, the South Dakota
Supreme Court, in Mahan, et al. v. Avera St. Luke’s 621
N.W.2d 150 (S.D. 2001), stated, “It is also well settled that

when medical staff bylaws are approved and accepted by
the governing board they become an enforceable contract
between the hospital and its physicians.” The issue in this
case was whether the unilateral decision by the hospital
to exclusively contract for spinal surgery privileges was a
breach of that contract. In Austin v. Mercy Health Sys.
Corp., No. 94-2905, 1995 WL 525250 (Wis. Ct. App.
Sept. 7, 1995), 24 members of the medical staff sued the
hospital for breach of contract. The 29 plaintiff physicians
lost critical care unit and intensive care unit privileges
when the hospital adopted a policy limiting intensive care
privileges to intensivists and did not grant hearing rights
to the physicians as required under the bylaws. The court
pointed out that the hospital’s unilateral action usurped
the function of the medical staff committee, which, under
the bylaws, had the duty of establishing credentials criteria
for intensive care. Austin, 1995 WL 525250, at *5.

Some courts have held that bylaws are contracts despite
explicit bylaw language recognizing the hospital board’s
ultimate authority. “This [ultimate authority] language

in no way indicates that the hospital is not bound by the
bylaws.” Islami v. Covenant Med. Ctr., Inc., 822 E Supp.
1361, 1371 (N.D. lowa 1992); Austin, 1995 WL 525250,
at *4. On the other hand, among the cases holding that
bylaws are not a contract, some courts have held that
because the bylaws are subject to the ultimate authority
of the hospital board, the requisite mutual obligation was
lacking. Munoz v. Flower Hosp., 507 N.E.2d 360 (Ohio Ct.
App. 1985). Another court held that medical “staff bylaws
can form a binding contract between the doctors and
hospital but only where there can be found in the bylaws
an intent to be bound” (Munoz, 507 N.E.2d 360) and the
governing body’s “ultimate authority” does not indicate
any concession to be bound. Todd v. Physicians & Sur-
geons Comm. Hosp., 302 S.E.2d 378 (Ga. Ct. App. 1983);
see also Weary v. Baylor Univ. Hosp., 360 S.W.2d 895, 897
(Tex. Ct. App. 1962).

Some state courts have refused to characterize medical staff
bylaws as a contract because the parties were required to
have bylaws and therefore, that the requisite “consider-
ation,” or the mutual bargaining that makes up a contract,
was lacking. A number of states have laws requiring hospi-
tals and medical staffs to adopt medical staff bylaws. A few
state courts have held that state law requiring bylaws pre-
cludes a finding that they constitute a contract, including
Missouri (Zipper v. Health Midwest, 978 S.W.2d 398 (Mo.
Ct. App. 1998)), California (O’Byrne v. Santa Monica
Hosp., 114 Cal. Rptr. 574 (Cal. Ct. App. 2001), and Geor-
gia (Robles v. Humana Hosp. Cartersville, 785 E Supp.
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989 (N.D. Ga. 1992)). Subsequent to the Zipper case,
another Missouri court found “although Medical-Dental
Staff Bylaws do not constitute a contract ...” a hospital has a
“duty to obey its bylaws ...” because they “[arose] ... out of
... state regulations,” and due to “... a fiduciary obligation
which the hospital owes to members of its medical staff,”
and “the public’s substantial interest in the operation of
hospitals, public or private.” The court concluded that,
“Ibly requiring hospitals to adhere to their bylaws, the risk
of arbitrary decision is reduced.” Goldman v. Truman Med.
Ctr., No. CV97-31606, Div. 16, Jackson County Circuit
Court, Missouri, April 13, 1999. Similarly, in California’s
O’Byrne case, the court acknowledged that while the bylaws
did not constitute a contract, the bylaws were nonetheless
binding and enforceable through injunctive relief.

Other courts have relied on various state laws to conclude
that hospital medical staff bylaws, while not a contract, are
nonetheless legally binding on the hospital and the medi-
cal staff. See Gianetti v. Norwalk Hosp., 557 A.2d 1249
(Conn. 1989) (bylaws are subject to judicial review and
enforceable because they are mandated by statute and be-
cause of the relationship between doctor and hospital that
is formed when the hospital extends the physician privi-
leges); Balkissoon v. Capital Hill Hosp., 558 A.2d 304, 308
(D.C. 1989) (“the hospital’s obligation to act in accor-
dance with its bylaws is independent of any contractual
right of the doctor”); Robles, 785 E Supp. at 989 (medical
staff bylaws do not meet the basic test of contracts, in that
the plaintiff failed to argue contractually-required “consid-
eration,” and as such, bylaws are not enforceable. But, the
hospital is still bound by the medical staff bylaws and can
be enjoined from violating procedures set out in bylaws).
In New York, one of the state’s earliest decisions support-
ing enforcement of bylaws provisions found the hospital
was obligated to follow the medical staff bylaws based on
contract law, association law and “concepts of fundamental

fairness.” Murphy v. St. Agnes Hosp., 484 N.Y.2d 40, 43
(1985).

Only one state refuses to recognize bylaws as a contract
or binding on other grounds. Sullivan v. Baptist Mem’l
Hosp.-Golden Triangle, Inc., 722 So. 2d 675 (Miss. 1998)
(holding that contract did not exist since an alternate
finding would overturn established precedent).

Summary of the State Court Decisions, where the state

court has examined whether medical staff bylaws form a

contract
Bylaws a Bylaws May Bylaws Held
Contract Per Se | be Binding and | Not to be
Enforceable on | Contract
Hospitals (based
on contract “K”
or other grounds)
Alaska California* California*
Illinois Connecticut™® Connecticut™®
Pennsylvania District of Co- District of
lumbia* Columbia*
New Jersey Georgia* Georgia*
South Dakota Indiana (K) Kansas
Tennessee Iowa (K) M ississippi *
Missouri* Missouri
New York
North Carolina (K)
Ohio
Texas
Wisconsin (K)

*Courts holding that, while bylaws are not contracts, they may be binding and
enforceable on grounds other than contract.

AMA Policy states that “the medical staff bylaws are a
contract between the organized medical staff and the hos-
pital ...” H-235.976. Joint Commission Standard MS.1.30
of the Joint Commission Comprehensive Accreditation
Manual for Hospitals also prohibits unilateral amendment
of bylaws by the medical staff or the hospital governing
body, recognizing the relationship as contractual. Despite
these authorities, a clear statement in the bylaws that the
hospital or health care entity and the medical staff intend
the document to serve as a contract lessens potential for
protracted litigation on the issue.

Sample Bylaw: Bylaws as a Contract

As of the date on which these Bylaws become effective through
adoption by the Medical Staff and approval by the Board as
provided in Article XVI, in consideration of the mutual promises
and agreements herein contained, the sufficiency of which are
hereby acknowledged, the parties intending to be legally bound
agree that these Bylaws shall constitute part of the contractual
relationship existing between the Hospital and the Staff Mem-
bers, both individually and collectively. These Bylaws may be
amended only as provided in Article XVl and may not be unilat-
erally amended by any action of the Board, the Administration,
medical staff or any other entity.

Illinois State Medical Society Model Medical Staff Bylaws $/1.D.
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In spite of the direction of the case law, hospitals and
health care entities may continue to argue that the bylaws
are not enforceable and reject any attempt by the medical
staff to clearly identify the bylaws as a contract. The de-
bate about whether bylaws are contracts may be defused by
including a statement that the bylaws are binding on the
hospital, the medical staff and its members. This bylaws
provision can be inserted in a “purposes” clause or in an ar-
ticle of general provisions at the conclusion of the bylaws.

Sample Bylaw: Binding Effect
These bylaws are intended to be binding upon the hospital, the
medical staff, its members and applicants.

How to Improve the Bylaws

The AMA supports “the right to initiate development and
adoption of medical staff bylaws, rules and regulations” and
“approval or disapproval of amendments to the medical
staff bylaws, rules and regulations” as essentials of medi-
cal staff self-governance. AMA Policy H-235.980. The
medical staff should be proactive in reviewing the current
bylaws to determine whether they comply with state and
federal laws and regulations and other accreditation stan-
dards. Also, the medical staff must carefully review amend-
ments offered by the administration or by individual mem-
bers to ensure that they support a self-governing medical
staff and are consistent with state and federal law. Bylaws
must support the medical staff authority and responsibility
for quality patient care.

Minimum requirements for the composition of the medical
staff are mandated in the laws or regulations of some states.
Typically, the requirements are a condition of licensure for
the hospital or health care entity, and they are subject to
review by the state department of health or other licensing
authority. Amendments to bylaws, therefore, must be made
to reflect any existing or new requirements. Examples of
various state statutory or regulatory requirements for cer-
tain committees, duties or procedures are included in the
section-by-section analysis of bylaws in this book.

Accreditation standards greatly affect the content of
medical staff bylaws. The Joint Commission is the primary
source of hospital accreditation in the United States.
Accreditation of hospitals by the Joint Commission is
voluntary. However, hospitals can meet Medicare conditions
of participation and, in most states, basic licensure require-
ments, by obtaining accreditation from the Joint Commis-
sion, a considerable inducement to becoming accredited.

Hospital accreditation under the Healthcare Facilities Ac-
creditation Program (HFAP) of the American Osteopathic
Association also has deemed status under Medicare; that is,
hospitals accredited by HFAP are deemed to meet Medicare
Conditions of Participation. Managed-care organizations
are increasingly requiring that prospective service providers
have Joint Commission accreditation. Health care entities
with medical staffs have a variety of accreditation options,
including the Joint Commission, the National Committee
on Quality Assurance (NCQA), Accreditation Association
for Ambulatory Health Care (AAAHC), American
Accreditation Health Care Commission (AAHCC) and
other state organizations. Medical staff bylaws should be
reviewed regularly to determine compliance with the stan-
dards of these voluntary accreditation organizations.

Accreditation standards do not have the force of law,

but the Joint Commission’s long history of hospital
accreditation and its recognition by federal and private
reimbursement programs have made the standards nation-
ally accepted minimum requirements. Joint Commis-

sion accreditation standards are published annually in its
Comprehensive Accreditation Manual for Hospitals, which is
continually revised. The 2007 Joint Commission Standards
and associated Elements of Performance (which are used to
score compliance) relating to hospital medical staff bylaws
are set forth in Appendix A.

How Not to Improve the Bylaws:
Do Not Divide Bylaws

Reengineering or otherwise streamlining the medical staff
may necessitate amending the bylaws. Some health care in-
dustry advocates recommend that credentialing and hearing
procedures and organizational provisions be removed from
the bylaws and transferred to policy and procedure manu-
als, such as a “Credentialing Manual,” a “Fair Hearing Plan”
and an “Organizations and Functions Policy.” Although the
rationale offered for this is to simplify the process to amend
these procedures, the result very often surrenders control of
these provisions to administration. Because the Joint Com-
mission has not previously required medical staff approval of
policy and procedure manuals, hospital administration could
arguably amend these critical provisions without medical
staff input or approval. Another rationale frequently cited
for separating critical membership and leadership functions
from the bylaws is to avoid legal challenges of anticompeti-
tive activity by the medical staff and the hospital. Following
this reasoning, if the hospital has credentialing authority
then the medical staff cannot be capable of anticompetitive



activity. Creation of separate policy and procedure manuals
is no warranty against allegations of anticompetitive actions.
Instead, relegating the bylaws provisions to a manual elimi-
nates the medical staff’s ability to govern itself or to control
its rules and procedures. The threat of antitrust litigation

is not a compelling argument to surrender control of the
bylaws and of the medical staff to the governing body. These
models invariably antagonize the medical staff, are costly to
implement and difficult to maintain. The possible resulting
breakdown of trust between the medical staff and governing
body can create far more damage with its effect on patient
care than the risk of antitrust challenges.

Joint Commission Standard MS.1.20:
Improve Bylaws and Promote Self-Governance

The practice of splitting bylaws up into manuals and plans
has been rendered obsolete by revisions in the Joint Com-
mission Standard on medical staff bylaws. The Joint Com-
mission published Standard MS.1.20 and its 32 Elements
of Performance in July 2007, to delineate what medical
staff bylaws must contain for Joint Commission accredita-
tion, including many of the matters formerly sequestered
in a manual or plan.

The Joint Commission originally published MS.1.20 in
2003. Because it would have resulted in returning substan-
tive elements to medical staff bylaws that would have to be
subject to vote by medical staff members, hospital lawyers
and their clients lobbied to have the standard changed,

or at least delayed or otherwise rendered inoperative. The
Joint Commission responded by publishing additional
information, corrections, revisions and clarifications over
the course of the next several years. After additional field
review, the Joint Commission standard was finalized, to
become effective July 2009.

Standard MS.1.20 coordinates a number of long-standing
and important Joint Commission objectives. Maintaining
the Joint Commission’s historical perspective on the basic
necessity of medical staff self-governance, MS.1.20 calls for
medical staff bylaws to be the product of the medical staff,
rather than being restricted to the more limited control of
the medical executive committee (MEC), which in some
medical staffs is not elected by the members of the medical
staff. As described in the release statement issued by the
Joint Commission, Standard MS.1.20 “addresses situa-
tions in which a medical staff believes that its medical staff
executive committee is not representing its views on issues
of patient safety and quality of care. The revised standard

now states that the medical staff bylaws must indicate
what authority the medical staff has delegated to the medi-
cal staff executive committee, and how that authority is
delegated and removed.” Specifically, MS.1.20 Element

of Performance 4 states that “regardless of whether the
medical staff executive committee is empowered to act on
behalf of the organized medical staff, the organized medical
staff as a whole has the ability to adopt medical staff by-
laws, rules and regulations, and policies, and amendments
thereto, and propose them directly to the governing body.”
To comply with this Element of Performance, change will
be required in medical staff bylaws if those bylaws do not
allow the medical staff to vote on amendments unless

they have first been approved by the medical executive
committee. A mechanism for the organized medical staff
to directly recommend amendment to the hospital board
should be added to the bylaws amendment process.

Sample Bylaw: Direct Medical Staff Amendment Process

In addition to the processes established in this Article, amendments
to the medical staff bylaws, rules and regulations and policies can
be adopted by action of the medical staff, without action by the
medical executive committee, at any general medical staff meet-
ing or any special medical staff meeting called for the purpose of
amending the bylaws, provided a quorum is present, by a majority
vote of those active members present. Amendments adopted
under this mechanism shall become effective when approved by
the board, which shall not be unreasonably withheld.

Medical Association of Georgia Model Medical Staff Bylaws $X.C.

In addition to standing for the proposition that the medical
staff may recommend amendments to medical staff docu-
ments without medical executive committee involvement,
MS.1.20 also defines the medical executive committee’s
authority as being derived from the organized medical
staff, which is to be stated in medical staff bylaws in at
least two ways. Under MS.1.20, Element of Performance
20, the bylaws must include “The medical staff executive
committee’s function, size, and composition; the authority
delegated to the medical staff executive committee by the
organized medical staff to act on its behalf; and how such
authority is delegated or removed.”

Sample Bylaw: MEC Authority from the Medical Staff

The MEC is accountable to the Medical Staff—except for recom-
mendations regarding individual membership, privileges and
corrective actions, MEC decisions are subject to reversal by a
majority vote of the Active Staff. Except for corrective action
recommendations, the MEC shall make available to the Medical
Staff a record of all actions taken, and shall limit annual expen-
ditures to a Medical Staff-approved budget.



Note that the MEC'’s actions regarding a member’s sta-

tus or disciplinary actions are not subject to reversal by

the medical staff, to prevent peer review from becoming
susceptible to popularity and sympathy votes on the part of
the larger voting membership. This sample also limits the
MEC’s spending powers to the budget as adopted by the
medical staff membership.

Standard MS.1.20 Element of Performance 23 states

that medical staff bylaws include “[t]hat the medical staff
executive committee acts on the behalf of the organized
medical staff between meetings of the organized medical
staff, within the scope of its responsibilities as defined by
the organized medical staff.” Bylaws typically detail the
medical executive committee duties and should be drafted
to address the medical executive committee’s authority to
act on behalf of the medical staff.

Sample Bylaw: Duties of the Medical Executive Committee
The duties of the medical executive committee shall include,
but not be limited to:

(a) representing and acting on behalf of the medical staff in
the intervals between medical staff meetings, subject to
such limitation as may be imposed by these bylaws ...

California Medical Association Model Medical Staff Bylaws

§11.3-2(a).

The bulk of the standard is designed, as the introduction
states, to “allow for an efficient process, for the hospital
and its medical staff, for creating and maintaining medical
staff bylaws, rules and regulations, and policies.” To do
this, the standard sets forth what must be included in the
medical staff bylaws. All the requirements set forth in
MS.1.20 Elements of Performance 9-33 must be included
in the bylaws. Procedural details—defined by the Joint
Commission as describing in detail how each step in a
process is to be carried out—relating to MS.1.20 Elements
of Performance 9-25 have to be in medical staff bylaws.
Procedural details related to MS.1.20 Element of Perfor-
mance 2633 can be either in the bylaws, or in rules and
regulations or policies. The following charts show what
issues and in which document they must be addressed to
comply with MS.1.20, and where the issue is addressed in
more detail in this guide.

Requirements and
Associated Procedural
Details Must Be in Bylaws
Element of Performance 9
The structure of the orga-
nized medical staff.

Element of Performance 10
The process for privileg-
ing licensed independent
practitioners.

Element of Performance 11
Qualifications for appoint-
ment to the medical staff.
Element of Performance 12
Indications for automatic
suspension of a practitio-
ner’s medical staff member-
ship or clinical privileges.
Element of Performance 13
Indications for summary
suspension of a practitio-
ner’s medical staff member-
ship or clinical privileges.
Element of Performance 14
Indications for recom-
mending termination or
suspension of medical

staff membership, and/or
termination, suspension,
or reduction of clinical
privileges.

Element of Performance 15
The composition of the fair
hearing committee.
Element of Performance 16
The roles and responsi-
bilities of each category of
practitioner on the medical
staff (active, courtesy, etc.).
Element of Performance 17
Requirements for perform-
ing medical histories and
physical examinations.
Element of Performance 18
Those practitioners who
are eligible to vote on the
medical staff bylaws and
their amendments.

Discussed in
Guide Section

Categories of Membership;
Officers and Representa-
tives of the Medical Staff;
Committees;

Meetings

Clinical Privileges

Membership Qualifica-
tions, Rights and Respon-
sibilities

Automatic Suspension

Summary Suspension

Corrective Action
Summary Suspension

Hearing Body

Categories of Membership

Histories and Physicals

Voting



Procedural Details
continued

Element of Performance 19
A list of all the officer
positions for the organized
medical staff

Element of Performance 20
The medical staff execu-
tive committee’s function,
size, and composition; the
authority delegated to the
medical staff executive
committee by the orga-
nized medical staff to act
on its behalf; and how such
authority is delegated or
removed.

Element of Performance 21
The process for selecting
and removing the medical
staff executive committee
members.

Element of Performance 22
That the medical staff ex-
ecutive committee includes
physicians and may include
other practitioners as de-
termined by the organized
medical staff.

Element of Performance 23
That the medical staff
executive committee acts
on the behalf of the orga-
nized medical staff between
meetings of the organized
medical staff, within the
scope of its responsibilities
as defined by the organized
medical staff.

Element of Performance 24
The process for adopting
and amending the medical
staff bylaws.

Element of Performance 25
The process for adopting
and amending medical staff
rules and regulations, and
policies.

Guide Section
continued

Officer and Representa-
tives of the Medical Staff

Executive Committee

Executive Committee

Executive Committee

Executive Committee

Amendment of Medical
Staff Bylaws, Rules and

Regulations, and Policies

Amendment of Medical
Staff Bylaws, Rules and

Regulations, and Policies

The processes referred to in MS.1.20 Elements of Perfor-
mance 2633 must be in the bylaws. The procedural
details associated with these elements of performance may
be in the bylaws or the medical staff rules and regulations,
or policies, but, under Element of Performance 3, “The
organized medical staff, or the medical staff executive
committee as delegated by the medical staff, adopts and
amends, and the governing body approves, any rules and
regulations and policies that address procedural details of
the requirements in MS 1.20, Elements of Performance
26-33.” Note that procedural details are administrative
in nature, as described in the Introduction to MS.1.20:
“A process is a series of steps taken to accomplish a goal.
A procedural detail describes in detail how each step in
the process is to be carried out. For example, the process
for credentialing licensed independent practitioners (see
MS.1.20, Element of Performance 26) can be stated in
several steps such as collecting information on a physician,
evaluating the information, and making a decision about
the information. That process will be contained in the
medical staff bylaws. The procedural details associated
with this process might include who collects the informa-
tion, how files are kept, what organizations need to be
contacted to collect all the necessary information, etc.”

The processes included in MS.1.20, Elements of Perfor-
mance 2633 are critical to standard-setting, corrective
action, hearing rights and other issues critical to medical
staff self-governance, so that any decision to place the
procedural details outside the medical staff bylaws must
be carefully considered. Even if the procedural details are
relegated to the rules, regulations and policies, authority
to adopt and amend may remain with the medical staff

as a whole and not delegated to the medical executive
committee. Moreover, there is no requirement that such
details must be outside the medical staff bylaws, and many
reasons for including them in the medical staff bylaws, not
the least of which is to assure that the medical staff orga-
nization retains control over key processes that affect its
members. These issues and the location of the substantive
discussion in the guide are in the following table:



Discussed in
Guide Section

Processes Must Be in
Bylaws; Any Associated
Procedural Details Must
Be in Bylaws or Rules/
Regulations or Policies;

if Procedural Details not in
Bylaws, Medical Staff may
delegate authority to adopt
or amend to the MEC.
Element of Performance 26
The process for credential-

Basic Qualifications for
Membership

ing licensed independent
practitioners. Application Process for
New and Renewed Mem-
bership

Element of Performance 27

The process for appoint-

Application Process for
New and Renewed Mem-

ment to membership on bership
the organized medical staff.
Element of Performance 28 | Officer and Representa-

The process for selecting tives of the Medical Staff
and removing the orga-
nized medical staff officers.
Element of Performance 29 | Automatic Suspension
The process for automatic
suspension of a practitioner’s
medical staff membership or
clinical privileges.

Element of Performance 30 = Summary Suspension
The process for summary
suspension of a practitioner’s
medical staff membership or
clinical privileges.

Element of Performance 31 Corrective Action
The process for recom- Summary Suspension
mending termination or
suspension of medical
staff membership and/or
termination, suspension,
or reduction of clinical
privileges.

Element of Performance 32
The fair hearing and ap-
peal process (see also EP
15), which at a minimum

shall include:
® The process for schedul-

Hearing Process

ing hearings

¢ The process for conduct-
ing hearings

¢ The appeal process

Element of Performance 33

If departments of the orga-
nized medical staff exist, the
qualifications and roles and
responsibilities of the de-
partment chair, which shall
include the following:

Qualifications

e Certification by an appro-
priate specialty board or
comparable competence
affirmatively established
through the credentialing
process.

Roles and responsibilities

e Clinically related activities
of the department.

¢ Administratively related
activities of the depart-
ment, unless otherwise
provided by the hospital.

¢ Continuing surveillance
of the professional perfor-
mance of all individuals in
the department who have
delineated clinical privi-
leges.

® Recommending to the
organized medical staff the
criteria for clinical privi-
leges that are relevant to
the care provided in the
department.

® Recommending clinical
privileges for each member
of the department.

e Assessing and recommend-
ing to the relevant hospital
authority off-site sources
for needed patient care,
treatment, and services not
provided by the depart-
ment or the organization.

e Integration of the depart-
ment or service into the
primary functions of the
organization.

14 —

Departments;

Director Authority;
Selection of a Director;
Department Leadership
Orientation and Training



Guide Section
continued

Procedural Details
continued

¢ Coordination and integra-
tion of interdepartmental
and intradepartmental
services.

¢ Development and imple-
mentation of policies and
procedures that guide
and support the provision
of care, treatment, and
services.

® Recommendations for a
sufficient number of quali-
fied and competent persons
to provide care, treatment,
and services.

® Determination of the
qualifications and com-
petence of department or
service personnel who are
not licensed independent
practitioners and who
provide patient care, treat-
ment, and services.

¢ Continuous assessment
and improvement of the
quality of care, treatment,
and services.

¢ Maintenance of quality
control programs, as ap-
propriate.

e Orientation and continuing
education of all persons in
the department or service.

¢ Recommending space and
other resources needed by
the department or service.

Obviously, much of the procedural detail related to these el-
ements is significant and should not be located anywhere but
in the medical staff bylaws. Traditionally, many of the details
necessary for implementing issues in Elements of Perfor-
mance 2633 are basic to medical staff bylaws and are rarely
if ever relegated to rules and regulations or other documents
beyond the reach (and vote) of medical staff members. Fur-
ther, the process of bylaws revision and the resulting medical
staff documents will be more straightforward and easier to
use if procedural details are right in the medical staff bylaws
along with the processes those details implement.

In addition to addressing the appropriate relationship
between the medical staff and the medical executive com-
mittee and the necessary content of medical staff bylaws,
MS.1.20 details the effect of the medical staff bylaws upon
its signatories, the medical staff and the hospital’s govern-
ing body. Both the medical staff and its members, and the
governing body, must follow the bylaws. Under MS.1.20, El-
ement of Performance 5, “The governing body acts in accor-
dance with those medical staff bylaws, rules and regulations,
and policies that are adopted by the medical staff or, as
delegated by the medical staff, to the medical staff executive
committee, and approved by the governing body.” Accord-
ing to MS.1.20, Element of Performance 8, “The organized
medical staff and its members comply with the medical staff
bylaws, rules and regulations, and policies.” The govern-

ing body cannot escape its obligations to act in accordance
with the medical staff bylaws by setting up competing or
superseding provisions in hospital governance documents,
because under MS.1.20, Element of Performance 7, “The
medical staff bylaws, rules and regulations, and policies and
the governing body bylaws do not conflict.”

The current Joint Commission Standard MS.1.20 is in effect
until the revised MS.1.20 is implemented in July 2009. The
two-year lead time notwithstanding, medical staffs would

be prudent to initiate bylaws revisions to meet the new and
improved standard immediately. As the Joint Commission
states in the introduction to Standard MS.1.20, “The signifi-
cance of the medical staff bylaws cannot be overstated.”

How to Get Started

Take a measure of the current medical staff bylaws to de-
termine what physician-friendly provisions may be lacking,
using Appendix D: South Dakota Medical Society Medical
Staff Bylaws Checklist. Improving bylaws and responding
to proposals to amend bylaws may appear to be a daunting
task, but several state medical societies have promulgated
model medical staff bylaws that can be tailored to create
new bylaws or to use as a basis for comparison for existing
bylaws provisions (see Appendix D). In addition, a compi-
lation of the model bylaws contained throughout the text
is available in Appendix H.

However, since statutes and regulations affecting medical
staffs vary from state to state and accrediting standards may
change, model bylaws should be used with caution.

While consultants offer various model medical staff bylaws,
medical staffs must be aware that such models may not



necessarily protect medical staff interests and may, in fact,
be designed to weaken them. (See the “Common Bylaws
Pitfalls” chart in Appendix F for more information.)
Medical society model bylaws are a valuable and reliable
resource for medical staff organizations.

Consultants themselves must be carefully screened. Many
companies, organizations and individuals market their
services as medical staff or credentialing or quality
assurance or bylaws consultants. Many consultants have
considerable experience, but interpret the accreditation
standards and hospital regulations from the perspective
of the hospital, rather than the physician and the medical
staff organization. Bylaws revision is a technical and
challenging task, and professional help is appropriate.
Physicians must, however, be certain that the consultant
they rely on to develop this critical statement of medical
staff rights and responsibilities will preserve and protect
the medical staff’s interests and particularly the medical
staff’s self-governance. Consultants should be interviewed
by medical staff representatives, and should provide
medical staff, as opposed to hospital, references.

Independent Medical Staff Counsel

Even the best model bylaws must be tailored to fit the
needs of the individual medical staff. Bylaws are often
complex documents that require legal consultation. It
is critical that the medical staff use independent legal
counsel and not rely on the health care entity’s counsel
in developing or amending the bylaws. The interests of
hospitals and medical staffs often differ, particularly in
preserving medical staff authority. Some medical staffs are
not accustomed to retaining counsel, or are not even aware
that the medical staff can hire its own lawyer; however,
“[tlhe AMA strongly recommends that hospital medical
staffs retain their own attorneys so that the medical staff
will have its own legal advocates for guidance.” AMA
Policy H235.992. In California, the medical staff’s right to
counsel has been codified in Business and Professions Code
§2282.5(a), which states:

“The medical staff’s right of self-governance shall

include, but not be limited to, all of the following: [...]

(3) The ability to retain and be represented by

independent legal counsel at the expense of the
medical staff.”

Independence, however, should not be the sole criterion in
hiring medical staff counsel. The medical staff should review
the credentials of attorneys under consideration to ascer-

tain their experience in drafting medical staff bylaws. State
medical associations and the AMA Organized Medical Staff
Section (OMSS) staff can recommend “physician-friendly”
attorneys who have experience serving medical staffs.

The role of the medical staff attorney depends entirely

on the medical staff. An attorney may be retained to

draft amendments on specific issues or redraft the bylaws
completely. If the bylaws have not been reviewed by an
attorney within the last five years or there is uncertainty
whether the current bylaws reflect changing law, the
health care environment and the physician’s role in ensur-
ing quality care, an initial legal analysis can help the medi-
cal staff. Medical staff counsel can also prove indispensable
when bylaws amendments are likely to require negotiation
with the hospital or health care entity. Even short, seem-
ingly benign or technical amendments may require some
negotiation between medical staff and governing body.

Although direct involvement between medical staff counsel
and the hospital is optimal, medical staff counsel can provide
invaluable support, advice and strategy to the medical staff
that is working directly with the hospital or governing body
on bylaw issues. If considerable controversy is anticipated,
the medical staff may wish to direct its counsel to negotiate
directly with hospital counsel to reach mutually acceptable
language that can then be put to vote by the medical staff
and the governing body. The medical staff may wish to have
negotiations carried out by the bylaws committee or an ad
hoc committee appointed for the purpose of negotiating
with a similar committee of the board. Medical staff counsel
can also assist indirectly by reviewing negotiated language
before it is voted on in final form. Negotiation can ease
change and help in avoiding polarization. Close consulta-
tion between the medical staff leadership and its negotiating
representative can achieve strong bylaws that the medical
staff will support and the governing body will accept.

Bylaws: Section by Section

Preamble and Statement of Purpose

Preambles and statements of purpose in bylaws are not
required. If used, however, they must be drafted with great
care in order to avoid inadvertent guarantees or warranties
of patient outcomes.

Preambles and statements of purpose that purport to de-
scribe the relationship between medical staff and hospital
or health care entity should be checked for accuracy. For
example, statements that a hospital delegates authority to



practice medicine are typical but inaccurate. The hospital
can only delegate authority that it has. The hospital can-
not delegate authority to practice medicine because it does
not have the authority to practice medicine. Hospitals do
not practice medicine; physicians do.

In addition to defining the relationship between the
governing body of the hospital or health care entity and
the medical staff, the preamble or statement of purpose
can clarify that the document is binding on the parties.
A statement of purpose can also clarify that the bylaws
cannot be subrogated to contractual interests of the hos-
pital and other parties, such as individual physicians or
physician groups. A statement of purpose can also specify
that members and applicants, as well as others holding or
requesting clinical privileges, are bound by the bylaws.

Sample Bylaw: Purpose

The medical staff is organized to assure that patient care meets
all relevant standards and to improve the quality of care deliv-
ered in this institution. Recognizing their responsibility for the
overall quality of clinical services provided by its members, the
medical staff organizes itself for the purpose of self-governance
in conformity with these bylaws so that it can fulfill its responsi-
bility for quality of care. These bylaws are binding on the medi-
cal staff and the hospital/health system.

Definitions

As with any complex document, definitions of key terms
make the medical staff bylaws easier to use and facilitates
uniform implementation. Issues or matters that are broadly
or generally defined in state law can be resolved by defini-
tion in the bylaws. Offering a specific definition to clarify
a position of the medical staff reduces the potential for
challenge. For example, the medical staff can define allied
health practitioners as members or non-members of the
medical staff and as independent or dependent practitio-
ners, in keeping with practice and state law.

Terms that are self-explanatory need not be itemized in a
definitions section. For example, the definition, “medical
staff bylaws are the bylaws of the medical staff,” is unneces-
sary. The definitions that follow, however, provide needed
protections for the medical staff and its members.

Clinical Privileges

In exclusive contracting situations, some hospitals argue
that exclusive rights to use hospital resources, such as
radiology equipment or operating rooms, can be awarded
by contract to some holders of privileges, while others with
the same privileges are barred from their use. This con-

tractual device does not entitle the member to a hearing
because he or she continues to have privileges. The Ten-
nessee Supreme Court in Lewisburg Community Hospital
v. Alfredson, 805 S.W.2d 756 (Tenn. 1991) rejected the
hospital’s contention that privileges need not include
access to the resources necessary to their exercise, stating
that “[w]ith hospital-based specialties such as radiology,
the inability to use the hospital facilities and staff would
have rendered the clinical privileges meaningless.” In
[llinois, the practice of barring physicians from use of some
or all hospital resources without a hearing is prohibited
under the statutory definition of clinical privileges, which
includes “permission to use hospital resources, including
equipment, facilitates, and personnel that are necessary to
effectively provide medical or other patient care services.
This definition shall not be construed to require a hospital
to acquire additional equipment, facilities, or personnel

to accommodate the granting of privileges.” 210 ILCS
85/10.4(b)(4).

To prevent a hospital’s use of “sham” privileges, access to
resources can be assured by defining clinical privileges.

Sample Bylaw: Clinical Privileges

Clinical privileges or privileges means the permission granted

to medical staff members to provide patient care and includes
unrestricted access to those hospital resources (including equip-
ment, facilities and hospital personnel) which are necessary to
effectively exercise those privileges.

California Medical Association Model Medical Staff Bylaws §1.2-5.

Day

Because deadlines in the medical staff bylaws (such as 30-
day deadlines applicable to notice of hearing requirements)
are typically measured in days, it is good practice to define
“day” to prevent any allegation that a deadline cannot toll
over a weekend or holiday.

Sample Bylaw: Day

Day means a calendar day unless otherwise specified in a
particular context as “working day,” which day does not include
weekends or state holidays.

In Good Standing

The phrase “in good standing” is common in medical staff
bylaws, used typically as a qualification for holding office or
serving in other leadership capacities. Without a clear defi-
nition of the phrase, duly elected leaders could be removed
from office because charges even of a specious nature have
been made against them. Needless interruption in service
can be avoided if the bylaws define the phrase to clarify



that members who are under investigation or otherwise
remain eligible to carry out membership prerogatives.

Sample Bylaw: In Good Standing

IN GOOD STANDING means a member is currently not under
suspension or serving with any limitation of voting or other
prerogatives imposed by operation of the bylaws, rules and
regulations or policy of the medical staff.

Ohio State Medical Association Model Medical Staff Bylaws
Definition #8; California Medical Association Medical Staff
Bylaws $1.2-7.

Investigation

The resignation of a physician or dentist during an investi-
gation must be reported to the National Practitioner Data
Bank. Therefore, clarification of the investigation process
reduces unnecessary reporting.

Sample Bylaw: Investigation

Investigation means a process specifically initiated by the medi-
cal executive committee to determine the validity, if any, of a
concern or complaint raised against a medical staff member or
individual holding clinical privileges. It does not include activity
of the medical staff aid committee.

California Medical Association Model Medical Staff Bylaws §1.2-8.

While defining terms can be very helpful in interpreting
the bylaws, the definitions need not include any and all
terms that are related to the medical staff. Bylaw definitions
should not include terms that are not actually used in the
medical staff bylaws. Particularly, medical staffs should not
be persuaded to add terms to the bylaw definitions sections
just because state law uses and defines the term unless the
medical staff bylaws actually use the term. Amendments to
the statute will necessitate amendments to the bylaws or
result in inconsistency between the law and the bylaws.

>> Return to beginning of this section
>> Return to Table of Contents
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Membership Qualifications,
Rights and Responsibilities

The term “member” and “membership,” rather than “ap-
pointee” and “appointment,” more accurately describes the
status of physicians in the medical staff organization and also
recognizes the self-governing nature of the medical staff.

Bylaws should clarify that only members, or individuals
with temporary privileges, can admit, treat or provide med-
ical care to inpatients. A statement of the nature of mem-
bership may avoid any attempts by administration or the
governing body to circumvent the membership require-
ments and credentialing procedures of the medical staff
by allowing physicians to practice at the hospital without
being part of the medical staff. For example, some hospi-
tals have maintained that physicians employed or working
under contract as “house doctors” or even as emergency
physicians, can do so without being credentialed by the
medical staff nor recommended for membership and privi-
leges via the medical staff process. The following sample
stipulates that only members or those holding privileges
temporarily can take care of patients at the hospital.

Sample Bylaw: Nature of Membership

No individuals, including those in a medical administrative
position by virtue of a contract or employment with the hospi-
tal, shall admit or provide medical or health-related services to
patients in the hospital unless they are members of the medical
staff with such privileges or have been granted such privileges
on a temporary basis in accordance with the procedures set forth
in these bylaws.

Missouri State Medical Association Model Medical Staff

Bylaws §2.1.

The Right to Practice

Membership in the medical staff has the benefits afforded
under the bylaws according to the category and preroga-
tives described. Overall, the medical staff as an organiza-
tion has the responsibility for the quality of patient care.
Each medical staff member has the inherent responsibility
to advocate for quality patient care, but in some circum-
stances physicians find themselves under threat of disci-
plinary action for disruptive behavior for raising quality of
care concerns. As a matter of policy, “the AMA condemns
any action taken by administrators or governing bodies

of hospitals or other health care delivery systems who act
in an administrative capacity to reduce or withdraw or

otherwise prevent a physician from exercising professional
privileges because of medical staff advocacy activities
unrelated to professional competence, conduct or ethics.”
AMA Policy H-230.965. Medical staff bylaws can promote
protection of this important professional responsibility as a
prerogative of medical staff membership.

Sample Bylaws: Right to Practice

Neither the Hospital nor the Medical Staff shall take any adverse
action or otherwise retaliate against physicians for advocating
medically appropriate treatment for patients, the appropriateness
of such treatment, as determined by the Medical Staff in ac-
cordance with these Bylaws. Medical Staff Membership shall not
be jeopardized nor shall the right to exercise clinical privileges
be infringed except for conduct, either within or outside the
Hospital, which is or is reasonably believed to be detrimental to
the quality of patient care or safety, and only then in accordance
with these bylaws.

Illinois State Medical Society Model Medical Staff Bylaws $XVII.B.

Basic Qualifications for Membership

Professional criteria for membership are to be specified in
the medical staff bylaws, consistent with Element of Per-
formance 11 for Joint Commission Standard MS.1.20. At
a minimum, criteria should pertain to evidence of current
licensure, relevant training or experience, current compe-
tence, and ability to perform the privileges requested.

Eligible Professions

According to the Joint Commission’s definition of “orga-

”

nized medical staff,” “[t]he medical staff is composed of
doctors of medicine, osteopathy, and in accordance with
the medical staff bylaws, may also be composed of other
practitioners.” State laws may limit membership on the
medical staff to certain professions. Education, training
and licensing credentials appropriate to each profession
included in the medical staff should be stipulated in the
bylaws. For example, medical staffs in California may
only extend membership to physicians, dentists, podia-
trists and clinical psychologists. 22 Cal. Code of Regs.

§70701(a)(1)(E).

Nondiscrimination

State, federal, or municipal laws and regulations applicable
to the hospital or health care entity may impose a funda-



mental requirement that membership in the medical staff
cannot be denied on the basis of race, creed, nationality or
other characteristics.

Sample Bylaws: Nondiscrimination

Neither the Hospital nor the Medical Staff shall discriminate in
granting staff membership and/or clinical privileges on the basis
of national origin, culture, race, gender, sexual orientation, gen-
der identity, ethnic background, religion, or disability unrelated
to the provision of patient care to the extent the applicant or
member is otherwise qualified.

Participation in Third-Party Arrangements or
Other Interests

Some hospitals may attempt to mandate contractual ar-
rangements with certain managed care entities as a condi-
tion of medical staff membership or a basis for denial of
membership. AMA Policy states that “prior to committing
its medical staff to obligations to provide medical service, a
hospital governing body must discuss with and obtain the
expressed and documented consent of the medical staff. As
appropriate, individual medical staffs should incorporate
into their bylaws, rules or regulations, a procedure for med-
ical staff involvement, and participation in hospital deci-
sions that commit the medical staff to provide services.”
AMA Policy H-225.974. To prevent hospital contracting
decisions from affecting membership of individual practi-
tioners, medical staff bylaws should affirmatively state that
managed care contract participation cannot be considered
as a qualification or disqualification for membership.

Business interests held by physicians and other medical
staff members have been used by hospitals as the bases

of denial or revocation of medical staff membership and
clinical privileges. This practice is opposed by the AMA
as described in greater detail in the “Economic Credential-
ing” section (page 22). Medical staff bylaws can address
the ability of medical staff members to enter into business
and professional activities without risking their medical
staff membership or clinical privileges.

Sample Bylaw: Third-Party Contracting

No person shall be entitled to membership in the medical staff
merely because that person holds a certain degree, is licensed
to practice in this or in any other state, is a member of any
professional organization, is certified by any clinical board, or
because such person had, or presently has, staff membership or
privileges at another health care facility. Medical staff member-
ship or clinical privileges shall not be conditioned or determined

on the basis of an individual’s participation or non-participation
in a particular medical group, surgery center or other outpatient
service facility, IPA, PPO, PHO, hospital-sponsored foundation,
or other organization or in contracts with a third party which
contracts with this hospital. Medical staff membership or clinical
privileges shall not be revoked, denied, or otherwise infringed
based on the member’s professional or business interests.
California Medical Association Model Medical Staff Bylaws $2.3.

Health Status

Element of Performance 1 for MS.4.15 calls for “evidence
of physical ability to perform the requested privilege” to be
among the criteria used to evaluate applicants for clinical
privileges. Inquiry into an applicant’s or member’s ability
to perform a privilege is an important area of law due to
the potential applicability of the federal Americans with
Disabilities Act (ADA) (42 U.S.C. §12101 et seq.) to the
credentialing processes. Meeting the evaluation standard
can and should be accomplished in a manner consistent
with the ADA.

To the extent that the ADA is applicable, a medical staff
is prohibited from asking applicants questions regarding
health conditions deemed disabilities under the ADA
(e.g., alcoholism, mental illness, and past drug abuse) as
part of the initial application process. The safest approach
may be to reserve the right to inquire about an applicant’s
current ability to carry out practices for which privileges
were requested. Once an applicant qualifies for medical
staff membership and privileges, an offer can be made
conditioned upon his or her physical and mental capability
to exercise the privileges requested. For in-depth analysis
of the ADAs effect on credentialing, see the California
Medical Association’s California Peer Review Law Manual

2004.

The protections available for peer review may not be
available where the ADA is implicated. The federal
Health Care Quality Improvement Act provides immunity
for good faith peer review, but does not apply where the
physician under review claims that his/her civil rights have
been violated by the review. The ADA is a civil rights act,
preventing discrimination against the disabled. Those
alleging discrimination based on their disabilities will

not be blocked by the protections that usually apply in
peer review.



Criminal/Credit Clearance

Some consulting firms and security agencies promote “pass-
ing” criminal background and even credit checks as re-
quirement for medical staff membership. Obtaining mean-
ingful criminal background information would necessitate
verification with federal and every state’s criminal justice
systems, and may or may not be required under state law.
Approximately half of the states’ licensing agencies have
authority to conduct a criminal background check as part
of the medical licensing process, and some licensing agen-
cies are required to carry out criminal background checks,
making the process at the medical staff level in those states
redundant. Some states require that a criminal background
check be conducted on each health care provider before
access to patients is permitted. State law and regulations
should be consulted to determine whether criminal back-
ground checks are mandated; physicians should be aware
that the law in this area is volatile. Summaries of state law
and pending legislation regarding the background checks

is available from the Federation of State Medical Boards
(www.fsmb.org/pdf/grpol_criminal_background_checks.pdf).
Joint Commission Standards do not require medical staffs
to establish criminal or credit background requirements.
Great care should be taken to comply with both federal and
state law regarding notice and disclosure to the investigated
person of information derived from background checks. See
Fair Credit Reporting Act, 15 U.S.C. §1681 et seq.

Geographic Qualifications

Medical staff bylaws commonly call for physicians of cer-
tain or all categories of medical staff membership to reside
and maintain an office within a specified area, such as the
county or “service area” of the hospital. However, some
medical staff members, such as emergency room physicians,
serve only according to a set schedule that requires them
to be present when they are on duty. They may have no
office and do not need to reside near the hospital. Rather
than maintain a restriction that is inconsistently applied,
the medical staff may authorize departments to establish
policies regarding response times appropriate for achieving
continuity of care.

Sample Bylaw: Response Time

Medical staff members and privileges holders shall comply with
department rules and regulations as approved by the medical
executive committee determining response times for specified
privileges and procedures.

Economic Credentialing

Economic credentialing is a dangerous practice for medi-
cal staffs and hospitals. Under AMA policy, “economic
credentialing is defined as the use of economic criteria
unrelated to the quality of care or professional competency
in determining an individual’s qualifications for initial or
continuing hospital medical staff membership or privileg-
es.” The AMA strongly opposes the practice. AMA Policy
H-230.975. Credentialing decisions made for reasons not
related to quality of care do not qualify for immunity under
the federal Health Care Quality Improvement Act of 1986
(42 U.S.C. §11101 et seq.) or many, if not all, state stat-
utes protecting peer review.

The practice of economic credentialing occurs in medical
staff bylaws in direct and indirect ways. For example, some
bylaws attempt to set a quantitative floor for medical staff
qualifications by requiring that members maintain more
than a certain percent of their practice at the hospital,
e.g., more than 90 percent. Some bylaws or “pre-applica-
tions,” (see the “Pre-application Issues” section, page 34)
call for a declaration of the percentage of the applicant’s
practice that will be dedicated to that hospital. Utiliza-
tion requirements imposed for the purpose of generating
hospital revenue could also be seen as violating the Medi-
care fraud and abuse laws. Medical staff bylaws should bar
credentialing based upon any criteria other than educa-
tion, experience and clinical competence. See the “Partici-
pation in Third-Party Arrangements or Other Interests”
section, page 21, for sample language that includes “legiti-
mate business interests” as a criterion that cannot be used
against a physician in medical staff membership decisions.

Another way for economic credentialing to factor into
privileges decisions in hospitals is through resource alloca-
tion restrictions, under the cover of a recently adopted
Joint Commission standard. Joint Commission Standard
MS.4.00, “Determination of Organizational Resource
Availability,” states that “Prior to granting of a privilege,
the resources necessary to support the requested privilege
are determined to be currently available, or available
within a specified time frame.” Element of Performance 1
for this standard provides, “There is a process to determine
whether sufficient space, equipment, staffing, and financial
resources are in place or available within a specified time
frame to support each requested privilege.” The medical
staff should fold this process into its responsibility for set-
ting criteria for each privilege, to prevent resources from
being assigned by the hospital to some members, such as
employees, and not others who have the same privileges.



Some hospitals have also engaged in economic credential-
ing by refusing to allow physicians who have investments
or key roles in specialty hospitals or other entities that
compete with the hospital to “qualify” for leadership posi-
tions or in some cases, by denying their medical staff appli-
cations or revoking existing memberships. Hospitals have
attempted to implement this form of economic creden-
tialing typically through hospital policy or board-adopted
“conflict of interest” or “codes of conduct” requirements.
The case in Murphy v. Baptist, 189 S.W.3d 438 (Ark.
S.Ct. 2005), in which the court found that the hospital’s
“conflict of interest” policy banning physicians from
holding any financial interest in any competing hospital
caused irreparable harm to the physician-patient relation-
ship because it interfered with the physician’s referring
patterns and ability to provide continuing care. Medical
staffs should block such attempts at economic credential-
ing by ensuring that medical staff bylaws do not provide
that hospital policy is binding on medical staff members
unless affirmatively adopted by the medical staff as medical
staff policy, and by limiting membership actions to grounds
expressly stated in medical staff bylaws, which should not
include economic grounds.

Sample Bylaw: Economic Credentialing

Medical staff membership and privileges may be granted, contin-
ued, modified or terminated by the Board only upon recommen-
dation of the medical executive committee for reasons directly
related to quality of patient care and other provisions of the
medical staff bylaws, according to the procedures set forth in
these bylaws. Under no circumstances shall economic criteria
unrelated to quality of care be used to determine qualification
for initial or continuing medical staff membership or privileges.

Exclusive Credentialing

This practice involves the granting of privileges condi-
tioned upon the member being exclusive to that hospital
and not having membership or privileges at any other
hospital. Through this practice, hospitals attempt to force
physicians to steer patients to their facilities instead of
competing hospitals. Unlike exclusive contracting, physi-
cians are not provided any benefit or compensation for this
exclusivity.

Among the many negative aspects of exclusive credential-
ing, one of the most serious is the subversion of patient
interests and preferences to hospital economic demands.

Consequently, in 2000, the AMA adopted the following
policy: “Our AMA strongly opposes the implementation

of economic loyalty criteria for medical staff privileges.”

AMA Policy H-230.958.

Professional Liability Insurance

Professional liability coverage as a requirement for eligibil-
ity can be controversial. State law may address the issue,
as in California, where hospitals are allowed, but not
required, by statute to “require every member of the medi-
cal staff to have professional liability insurance as a condi-
tion to being on the medical staff.” California Health and
Safety Code §1319.

The AMA has adopted the following policy statement on
professional liability insurance as a requirement for hospi-
tal privileges:

(1) Each hospital medical staff should determine for itself
whether or not it will require professional liability in-
surance coverage as a condition for membership on the
hospital medical staff. (2) Our AMA also believes that, if
equity demands that voluntary staff members should have
insurance coverage so that the burden of financial loss
would not fall entirely upon the hospital, then salaried
hospital physicians should likewise be covered by adequate
insurance or protected financially through self-insurance
mechanisms established by the hospital, so that the burden
would not fall unfairly upon the members of the voluntary

medical staff. AMA Policy H-230.995.

Any requirement for professional liability insurance should be
stated in medical staff bylaws. Illinois medical staffs should be
warned that the Illinois Appellate Court has ruled in Fabrizio
v. Provena United Samaritans, that medical staff bylaws are
unenforceable by physicians except in matters concerning the
granting, reduction, or revocation of staff privileges based on
issues of clinical competence. Physicians had sued to chal-
lenge the hospital policy requiring members to have insurance

in amounts higher than the $300,000/$600,000 minimums
set by the medical staff bylaws.



Sample Bylaw: Professional Liability Insurance

Each member shall maintain in force professional liability insur-

ance in not less than the minimum amounts, if any, as from time

to time may be jointly determined by the board of [trustees/

directors] and medical executive committee. The medical execu-

tive committee, for good cause shown, may waive this require-

ment with regard to such member as long as such waiver is not

granted or withheld on an arbitrary, discriminatory or capricious

basis. In determining whether an individual exception is appro-

priate, the following facts may be considered:

(1) Whether the member has applied for the requisite insurance;

(2) Whether the member has been refused insurance and, if so,
the reasons for such refusal; and

(3) Whether insurance is reasonably available to the member
and, if not, the reasons for its unavailability.

California Medical Association Model Medical Staff Bylaws

§2.2-1(c).

Liability insurance premiums have increased substantially
for most if not all specialties. Availability at any price may
be problematic in certain areas or in certain circumstances.
Liability insurance premiums and availability for hospitals
are similarly affected. As a result, hospitals may pressure
medical staffs or may unilaterally attempt to raise the
minimum amount required for medical staff membership
and privileges. Medical staffs should have a voice in de-
termining professional liability insurance requirements for

membership, and, indeed, whether there are any require-
ments at all. See AMA Policy H-230.995; 225.995.

The professional liability crisis in some markets has also
led to requirements regarding “tail coverage,” i.e., insur-
ance for liability occurring before membership commenced
or for claims arising after the running of the term of a
“claims-made policy.” Market changes may cause or ex-
acerbate breaks in coverage which physicians may not be
able to remedy immediately. Rather than interrupt prac-
tices automatically, the medical staff bylaws could allow
for lapses in tail or current coverage without immediate
adverse affect on membership.

Sample Bylaws: Continuous Coverage

Where a medical staff has determined that it will require
continuous professional liability insurance coverage as a condi-
tion for membership, a temporary loss of professional liability
insurance coverage (whether or not limited to “tail” coverage) is
not grounds for immediate termination of medical staff mem-
bership or ineligibility to serve in a medical staff leadership
position. The Medical Executive Committee shall determine the
length and other conditions of an individual waiver of the cover-
age requirement.

Board Certification and Recertification

Current Medicare conditions of participation state that
“under no circumstances is the accordance of staff mem-
bership or professional privileges in the hospital dependent
solely upon certification, fellowship, or membership in a
specialty body or society.” 42 C.ER. §482.12(a)(7). Board
certification alone cannot be the basis for granting mem-
bership. Licensure, current competence, and other basic
qualifications should be included in the criteria. In some
cases, however, board certification, or the lack thereof,

has been the basis for denying membership or privileges,
depending on the facts and laws applicable to the medi-
cal staff in question. See Hay v. Scripps, 183 Cal. App. 3d
753 (1986); Silverstein v. Gwinnett Hosp. Auth., 861 E2d
1560 (11¢h Cir. 1988).

The Medicare conditions of participation have some-
times been interpreted literally. Reportedly, a hospital was
cited in 1994 by the Health Care Financing Administra-
tion (HCFA) now known as the Centers for Medicare

& Medicaid Services (CMS), for refusing medical staff
membership to a physician because that physician was not
board certified. Since that time, CMS has issued a direc-
tive stating, by way of clarification, that board certification
can be required for membership as long as it is not the
only criterion, and hospitals may not rely solely on board
certification in determining membership. This directive
clarifies little. In the absence of data establishing that cur-
rent board certification is a measure of higher competence,
medical staffs that adopt a board certification criterion
should provide that physicians who are not certified can
establish eligibility by providing information showing com-
parable experience and competence.

[t is also important to relate board certification to the
privileges sought. Using board certification in dermatology
to obtain neurosurgery privileges cannot be supported. The
medical staff, through the departments and with executive
committee review, should establish which board certifica-
tions are acceptable. “The AMA believes that medical
staffs should have flexibility in determining which, if any,
specialty board certification will be used as a criterion to
delineate clinical privileges.” AMA Policy H-230.986.
Board certification provisions typically apply to physician
members of the medical staff. Board certification for den-
tists in the eight specialties recognized by the American
Dental Association is rare.

Medical staff bylaws must also take into account that most
medical board certifications are subject to renewal, and de-

24—



termine the effect, if any, failure to recertify has on mem-
bership and privileges. The AMA has taken the following
position: “(1) The fact that a board-certified practitioner
fails to undergo the recertification examination shall not
be adequate reason to modify or withhold privileges from
a physician. (2) Modification or withholding of hospital
privileges shall be purely on the basis of assessment of
performance.” AMA Policy H-230.997. Each department
should advise the medical executive committee whether
achieving certification once suffices or whether recertifica-
tion is appropriate. A mechanism for establishing compa-
rable qualification should be included.

Finally, medical staffs may wish to establish a mechanism
for those physicians trained and board certified in Canada
or other countries to meet the medical staff’s board cer-
tification standard with credentials obtained outside the
United States.

Sample Bylaw: Board Certification and Equivalency

Physician medical staff members and applicants shall:

1. Be currently or have been certified by a member of the Ameri-
can Board of Medical Specialties or the Advisory Board for
Osteopathic Specialists in a specialty that encompasses the
privileges held or sought; or

2. Have met the training and education requirements for and
are in the process of obtaining certification from that board,
which must be obtained within six years from date of initial
medical staff membership to be eligible for membership
renewal; or

3. Have successfully completed at least a two-year postgraduate
training program in the specialty in which privileges are held
or sought, which program was, at the time attended, accred-
ited by the American Council of Graduate Medical Education
or the American Osteopathic Association, and can document
experience and demonstrate competence that is determined by
the credentials committee and approved by the executive com-
mittee to be equivalent of that described in this subsection.

The credentials committee can recommend acceptance
of comparable board certification and training programs
accredited by appropriate authorities outside the United
States upon its determination of equivalency with the
requirements of this section.

Medical staffs faced with the prospect of imposing a board
certification requirement where none has been used before
could find their membership rosters suddenly diminished.
Establishing the new requirement as prospective only, and
“grandfathering” existing members, is a common mecha-
nism for introducing a change in membership require-

ments. Grandfather clauses have been upheld in some
cases, such as Smith v. Vallejo General Hosp., 170 Cal.
App. 3d 450 (1985), which permitted a clause grandfa-
thering medical staff members whose practice predated
formal residency training programs in a particular spe-
cialty. Grandfathering could be subject to challenge on
the grounds that different qualification requirements could
adversely affect patient care. Establishing a mechanism for
determining equivalent competence could alleviate such
challenges.

Sample Bylaw: Board Certification Grandfathering
Applications from physicians who are medical staff members on
or prior to [date] may be considered for renewed membership
and privileges despite lack of current board certification if the
members can document experience and demonstrate compe-
tence that is determined by the credentials committee and
approved by the executive committee to be equivalent of that
described in this subsection.

Emergency Department Coverage Responsibility

The Emergency Medical Treatment and Active Labor

Act (EMTALA), enacted by Congress in 1986 as part of
the Consolidated Omnibus Budget Reconciliation Act
(COBRA) of 1985 (42 U.S.C. §1395dd), imposes on
hospitals the duty to maintain a list of physicians on-call
to stabilize persons with emergency medical conditions or
determine whether they are stable for transfer. 42 U.S.C.
§1395cc(a)(1)(I). Medical staffs are not required by the
statute to create on-call systems, nor does EMTALA
require any physician to provide on-call coverage. However,
if an on-call physician fails or refuses to respond when
called by a hospital, the hospital and the physician may be
in violation of EMTALA and subject to sanctions. Medi-
cal staffss EMTALA -related obligations should be stated in
the medical staff bylaws. They can be addressed in medical
staff duties and obligations sections of the bylaws.

To promote equity, coverage requirements should be
established by departments and subject to approval by the
medical executive committee. Response times are best
established within departments familiar with the needs

of the patients, and again subject to medical executive
committee approval for uniformity in privileges that cross
departmental lines.

Further, on-call requirements may differ between depart-
ments that have sufficient numbers of physicians who wish
to serve on call and those that have physicians available.



Revised EMTALA regulations (42 CFR Parts 413, 482,
and 489) went into effect November 11, 2003, and per-
mit hospitals flexibility in how to meet its obligations to
provide coverage by volunteer or compensated call ar-
rangements with members of the medical staff, agreements
with other hospitals or otherwise taking resources into
account. Detailed information on the effect of EMTALA
on physicians and organized medical staffs can be found in
the EMTALA Compendium published by the American
Academy of Orthopaedic Surgeons, the link to which can
be found in Appendix B. The AMA’s “EMTALA Quick
Reference Guide for On-Call Physicians” is also available
on the AMA Web site.

Sample Bylaw: Emergency Coverage Requirements

Except for honorary and retired staff, the ongoing responsibilities
of each member of the medical staff shall include ... (j) participat-
ing in such emergency service coverage or consultation panels as
may be determined by the medical staff.

Ohio State Medical Association Model Medical Staff Bylaws §7.5.

Conduct/Behavior

Any medical staff membership requirements regarding
behavior or conduct must be carefully structured. Since
peer review legal protections are typically limited to
actions taken to improve quality care, denials of member-
ship based on behavior unrelated to patient care may not
be protected. Broad conduct requirements may be used

to cloak economic, political or discriminatory motives.

A charge of “conduct disrupting hospital operations” can
easily be interpreted to block a physician’s participation in
competing services or appropriate patient care advocacy
if hospital administration considers such competition or
advocacy to be disruptive to hospital operations. Conduct
requirements can be addressed in the duties and obliga-
tions section or in the qualifications for membership
section of the bylaws.

Medical staff bylaws should also be structured to facilitate
referral for evaluation and treatment, instead of discipline,
where conduct is or could be a symptom of underlying
physical, emotional or psychiatric impairment, including
substance abuse or addiction. An active wellness commit-
tee/medical staff assistance committee, as discussed below,
can promote protecting and supporting physicians whose
conduct issues are related to health problems.

Sample Bylaw: Conduct

Only physicians shall be deemed to possess basic qualifications
for membership in the medical staff who are determined to be
able to work cooperatively with others so as not to adversely af-
fect patient care.

California Medical Association Model Medical Staff Bylaws
§2.2-1(b)(2).

Further procedures governing conduct and behavior can
be addressed in medical staff policy. A sample “Policy on
Disruptive Behavior” can be found in Appendix E.

Ethical Standards

The obligation to adhere to professional ethical standards
as a condition of membership should reflect the different
professions that make up the medical staff.

Sample Bylaw: Ethics Adherence

All physicians who hold privileges or other members of any
category of the medical staff shall abide by the Code of Medi-
cal Ethics of the American Medical Association or other ethical
principles established by the member’s profession.

Committee Service

A requirement to accept medical staff committee appoint-
ment can be included among membership rights and
responsibilities. Bylaws typically limit committee service to
active members. If, however, committee service is per-
mitted to run across category lines, the medical staff can
benefit from the variety of medical practices and specialties
represented among different categories.

Compliance Codes Provisions

Bylaws provisions requiring the members to abide by hos-
pital corporate compliance standards or codes of business
practices may look benign. However, these documents

are often drafted for employees whose relationship to the
hospital is fundamentally different from the relationship
between the hospital and medical staff member physicians
who have their own practices, employees, and offices. A
hospital might restrict physicians whom it employs to limit
their work to that hospital, and to prevent its hired physi-
cians and other employees from entering into separate
relationships with vendors or insurers that have contracted
with the hospital. These are common provisions in hospi-



tal compliance codes, which are drafted to apply to hos-
pital employees. These documents do not translate well if
applied to physicians who are not employed by the hospi-
tal, especially because they contain prohibitions that could
negatively impact independent physicians’ practices. For
example, compliance codes may prohibit any business rela-
tionship with businesses in competition with the hospital,
similar to the situation in the Murphy case discussed in the
“Economic Credentialing” section, above. Such a prohibi-
tion may be acceptable for hospital employees but is not
for physicians who the hospital does not compensate and
who have privileges at other hospitals, ambulatory surgery
centers or other outpatient facilities.

To the extent that compliance codes purport to govern
medical staff members, they should be specific to the
medical staff, adopted by the medical staff or its medical
executive committee. Medical staffs may wish to protect
their members by adding explicit language in the medical
staff bylaws to protect physicians from hospital and system
anti-competition measures hidden in hospital compliance
codes, and to clearly acknowledge that the bylaws are

not to be applied to prevent medical staff members from
engaging in business activities, including those that may
compete with the hospital.

Sample Bylaw: Competition Protection

Nothing in these Bylaws shall be interpreted to prohibit fair
competition or pursuit of business interests on the part of
practitioners.

Exclusion From Medicare

Some medical staff bylaws require participation in Medi-
care and state Medicaid or other federally funded health
care programs as a condition of medical staff member-
ship. Federal law does not mandate that all medical staff
members serve as Medicare providers, but it does restrict
hospitals from billing for services ordered or provided by
professionals who have been excluded by the federally
funded programs. The medical staff office can and should
verify Medicare exclusion status from the Department of
Health and Human Services Office of the Inspector Gen-
eral (www.oig.hhs.gov/fraud/exclusions.html).

Medical staffs should make a determination regarding the
effect of Medicare exclusion on medical staff membership.
The California Medical Association (CMA) has taken the
position that federal law does not mandate that a physician
be excluded from the medical staff solely for exclusion from

Medicare. However, medical staffs may decide to exclude
those physicians who have been excluded from Medicare.
The CMA position paper “Medical Staff Membership for

Physicians Excluded From Any Federally Funded Health
Care Program” is included here as Appendix C.

Sample Bylaw: Medicare Exclusion

Immediately upon verification that a member is excluded from the
federal Medicare or other federally funded health care program,
medical staff membership and clinical privileges shall be auto-
matically revoked. A former member excluded from the staff due
to Medicare exclusion or any applicant denied an application due
to exclusion from Medicare may apply as an initial applicant for
medical staff membership when the exclusion terminates.

Ohio State Medical Association Model Medical Staff Bylaws
§11.34.

Employed Physicians

Physicians in employment relationships with the hospital,
a clinic or group practice may be perceived to be influ-
enced by their employer. To help the medical staff orga-
nization promote equal treatment and limit bias, employ-
ment relationships should be disclosed on application and
reapplication forms. Employment relationships can then
be taken into consideration when selecting members to
serve on committees and in peer review situations where
bias or the appearance of bias should be eliminated.

Employment or exclusive contract relationships with the
hospital cannot be permitted to substitute for the medical
staff credentialing process. The medical staff’s responsibil-
ity to determine whether a physician is adequately quali-
fied to provide patient care applies to employed or con-
tracted physicians also. The medical staff is accountable
for the quality of patient care, regardless of the contractual
arrangement between the hospital and the physicians
providing that care.

Sample Bylaw: Employed or Contracted Physicians

Contracts to Practice Medicine. Before the Hospital or any
Hospital Affiliate may enter into any contract or employment
relationship for Physician or Independent [Allied Health
Professional]l (AHP) clinical services, which have been provided
during the previous twelve months by any Member of a Clinical
Department with clinical privileges for said clinical services, the
Hospital shall obtain the approval of the Medical Executive Com-
mittee and the applicable Clinical Departments and Divisions.
No individual shall be entitled to Medical Staff Membership or
Clinical Privileges by virtue of such a contract or employment



relationship. Any member party to any said contract, excluding
provider relationships, or any employment relationship with the
Hospital or any Hospital Affiliate, shall not be eligible to serve as
a Medical Staff Representative. Physician recruitment incentives
consistent with this section may be allowed by Policy.

Illinois State Medical Society Model Medical Staff Bylaws $XVII.C.

Note that the above sample bylaw precludes members
with hospital contracts or employment affiliations from
representing the medical staff. In some medical staffs, this
restriction may not be preferred or even possible. Where
the medical staff permits hospital-employed or contracted
members to qualify to hold medical staff leadership and
representative positions, the bylaws should include means
to assure that those leaders and representatives will not be
subject to undue influence because of their employment or
contract status.

Sample Bylaw: Protection for Leaders

Medical staff leaders and medical staff representatives shall
not be terminated by the hospital from any hospital contract or
employment arrangement based on their medical staff activities
carried out pursuant to these bylaws.

Nonetheless, a hospital employment or contract relation-
ship can create a conflict of interest that should be disclosed
by candidates for medical staff leadership or representa-

tive positions, consistent with pending Joint Commission
Standards and to assure open and informed elections. See
the “Conflicts of Interest” section, page 58. For additional
information regarding exclusive contracts and their ramifi-
cations for medical staffs and individual physicians, refer to
the “Exclusive Contracts” section page 41.

Hospitalists

Some hospital-employed physicians are hospitalists; some
but not all hospitalists are hospital employees or work
under contract with the hospital. Under AMA Policy
H-285.964, “hospitalist programs when initiated by a
hospital or managed care organization should be developed
consistent with AMA policy on medical staff bylaws and
implemented with the formal approval of the organized
medical staff by at least the same notification and voting
threshold required to approve a bylaws change to assure
that the principles and structure of the autonomous and
self-governing medical staff are retained ...” In addition to
addressing the concerns related to employed and contract
physicians described above, and to protecting admitting
privileges for non-hospitalists as described below, medical

staffs may wish to address the creation or continuation of
hospitalist programs directly in medical staff bylaws.

Sample Bylaw: Hospitalists

Hospitalists shall meet all requirements for medical staff
membership and active staff category under these bylaws.

No hospitalist contract, privilege or employment relationship
shall extend exclusive rights to admitting or attending patients
in the hospital.

Voting Rights

A clear statement of voting rights in the medical staff
bylaws can ease daily operation of medical staff committees
and departments. At a minimum, voting in medical staff
committees, departments, general staff meetings and elec-
tions should be limited to members of the organization.
Thus, administrators and those with temporary privileges
should not be allowed to vote. Some bylaws also provide
that provisional members have no voting rights. Voting
rights can be addressed in the appropriate staff category
under rights and responsibilities.

Some medical staffs include other professions along with
physicians. State law should be considered in assigning
voting rights by profession or professional degree. For
example, California regulations state that “Medical staff
by-laws, rules and regulations shall not deny or restrict
within the scope of their licensure, the voting right of
staff members or assign staff members to any special class
or category of staff membership, based upon whether such
staff members hold an MD, DO, or DPM.” California CCR
§70703(b). States may or may not allow full voting rights
to professionals working under a license that limits the
scope of practice of that profession.

Sample Bylaws: General Exceptions to Prerogatives
Regardless of the category of membership in the medical staff,
limited license members:

(a) shall only have the right to vote on matters within the scope
of their licensure. In the event of a dispute over voting
rights, that issue shall be determined by the chair of the
meeting, subject to final decision by the medical executive
committee; and

(b) shall exercise clinical privileges only within the scope of
their licensure and as set forth in Section 5.4.

California Medical Association Model Medical Staff Bylaws §3.11
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Medical staffs, like other organizations, may require annual

dues from their members. The obligation to pay annual

dues should be stated in the medical staff bylaws.

This source of financial resources can support medical staff
organizational activities such as retaining independent
counsel or consultants, or meeting other extraordinary
costs. An account independent of other hospital health
care entity accounts gives the medical staff control, privacy
and discretion of fund use. A distinct account also protects
the medical staff fund from being inappropriately commin-
gled with hospital funds and subject to liability, as in the
case of hospital bankruptcy. Depositing medical staff funds
into an account that does not bear interest should obviate
any tax questions.

Compliance With Hospital Policy

Compliance with hospital policy should not be a general
responsibility of membership or grounds for corrective ac-
tion unless the hospital policy has been adopted as medical
staff policy. According to Element of Performance 5 of the
Joint Commission Standard MS.1.20, the governing body
shall act in accordance with the medical staff bylaws. It
follows that hospital corporate bylaws should not conflict
with the organized medical staff bylaws, rules, regulations
and policies. Where there is no conflict, the organized
medical staff shall comply with the hospital bylaws, rules,
regulations and policies. The organized medical staff com-
pliance obligation is conditioned on (1) the hospital policy
not being in conflict with any policy adopted by the medi-
cal staff relating to autonomy of the medical staff on clini-
cal matters and (2) the hospital policy applying equally

to all hospital personnel without regard to medical staff
status. Where hospital policies are general, for example, a
no-smoking policy, the medical staff can be relied upon to
adopt as a responsible professional organization. (See Prin-
ciple 5 of Appendix K: AMA Principles for Strengthening
The Physician-Hospital Relationship.)

Medical staff members should be obligated under the bylaws
to abide by medical staff policy. As stated in Joint Com-
mission Standard MS.1.20, Element of Performance 6,
“The organized medical staff enforces the medical staff
bylaws, rules and regulations, and policies.” See the section

on “Medical Staff Policy,” page 80.
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Categories of Membership

Typical membership categories within the medical staff
include active, consulting, courtesy, provisional and
honorary. Composition, prerogatives and responsibilities
of each category should be described in the bylaws. Joint
Commission Standard MS.1.20 Element of Performance
16 states that medical staff bylaws include “The roles and
responsibilities of each category of practitioner on the
medical staff (active, courtesy, etc.).” Some state laws
may limit category membership delineation. For example,
California regulations state that “medical staff bylaws, rules
and regulations shall not ... assign staff members to any
special class or category of staff membership, based upon
whether such staff members hold an MD, DO, DPM, or
DDS degree or clinical psychology license.” 22 California
Code of Regulations §70703(b).

Less typical but useful category descriptions follow and
may solve specific problems for a medical staff.

Administrative Category

An administrative category for physicians providing ad-
ministrative services, whether with or without privileges,
reinforces their inclusion on the medical staff. However, if
the medical staff elects to forgo a separate category for ad-
ministrative members, it should not forgo the credentialing
process for those administrative physicians who are medical
staff members, whether or not they have clinical privileges.
Although membership and privileges are not required for
physician administrators, AMA policy recommends that
“any physician hired or retained by a hospital to be involved
solely in medical staff quality of care issues be credentialed
by the medical staff prior to employment in the hospital.”
AMA Policy H-225.971(8). If membership or privileges will
be held by the administrative physicians, foregoing creden-
tialing by the medical staff is not an option.

Sample Bylaw: Administrative Staff

Qualifications

Administrative staff category membership shall be held by any
physician, dentist or podiatrist who is retained by the hospi-

tal specifically to perform quality assurance activities or other
administrative duties. The administrative staff shall consist of
members who (a) are charged with assisting the medical staff in
carrying out quality assurance functions (or other such duties),
(b) document their (1) current licensure, (2) adequate experi-
ence, education and training, (3) current professional compe-
tence, (4) good judgment, (5) physical and mental health status,

so as to demonstrative to the satisfaction of the medical staff
that they are professionally and ethically competent to exercise
their duties, (c) are determined (1) to adhere to the ethics of
their respective professions, (2) to be able to work cooperatively
with others so as not to adversely affect their judgment in car-
rying out the quality assurance functions, and (3) to be willing
to participate in and properly discharge those responsibilities
determined by the medical staff.

Prerogatives

The administrative staff shall be entitled to: Attend meetings

of the medical staff and various departments, including open
committee meetings and educational programs, (and) (but) shall
have (the right) (no right) to vote at such meetings, except to the
extent the right to vote is specified at the time of appointment.
Administrative staff members shall (not) be eligible to hold of-
fice in the medical staff organization, admit patients (and)(or)
exercise clinical privileges.

Affiliate Category

This category provides for membership for community
physicians whose practice no longer includes inpatient
practice, but who would like to maintain medical staff
membership in order to follow patients referred to ad-
mitting physicians, to meet managed care organization
requirements for hospital affiliation, and to participate
in continuing medical education and other medical staff
activities.

Sample Bylaw: Affiliate Staff

Practice

Affiliate members:

¢ do not admit patients [independently];

e refer patients to [hospitalists and other] members with admit-
ting privileges; and

e follow and visit patients in the hospital.

Prerogatives

Affiliate staff members are entitled to:

e exercise privileges granted in accordance with these bylaws;
and

e yote at medical staff meetings and in meetings of the depart-
ments [, sections] and committees of which they are members.
Medical Association of Georgia Model Medical Staff Bylaws
1.K.2.



Call Coverage Category

Categories can be established in medical staff bylaws to ad-
dress a particular issue facing the medical staff. Many medical
staffs struggle with the hospital’s legal obligation to provide
physician on-call coverage under the Emergency Medical
Transfer and Active Labor Act (see the section on “Emer-
gency Department Coverage Responsibility,” page 25), which
many hospitals attempt to impose on medical staff members
through the medical staff bylaws. For some medical staffs, a
category of call-coverage members, who serve on-call typi-
cally under contract for compensation by the hospital, may al-
leviate the problem without impinging on existing practices.

Sample Bylaw: Coverage Category
Call Coverage Staff
A. Qualifications
The Call Coverage Staff shall consist of practitioners who
possess clinical expertise and:
(1) meet the membership qualifications set forth in these
bylaws;
(2) are members in good standing of the Active Medical
Staff of another hospital;
(3) come to the Hospital when so scheduled, at the request
of an Active Staff member.

B. Prerogatives/Restrictions

The prerogatives of a Call Coverage Staff member shall be to:

(1) provide call coverage in his/her subspecialty and admit
patients consistent with his/her privileges;

(2) exercise such clinical privileges as are granted pursuant
to these bylaws;

The Call Coverage Staff member may not:

(3) hold office in the Medical Staff or in the Department of
which he/she is a member, or serve on committees;

(4) vote on any Medical Staff matter.

The practitioner shall limit admissions and hospital services to
those patients needing urgent and emergent treatment during the
period of call. Those patients requiring ongoing treatment beyond
the limits of on-call schedule could continue to be treated by the
on-call practitioner at the discretion of the Active Staff Member
being covered or will be treated by the Active Staff Member.

C. Responsibilities
Each Call Coverage Staff member shall fulfill the basic
membership responsibilities set forth in these bylaws except
that Call Coverage members shall not be required to pay
staff dues or assessment.
American Academy of Orthopaedic Surgeons EMTALA
Compendium [see Appendix B for additional information].

Telemedicine Category

As telemedicine capability increases, medical staff bylaws
rules and regulations will need to integrate telemedicine
practice with on-site practice.

For some medical staffs, the consulting staff category

of membership can be tailored to include physicians at
remote sites who offer telemedicine services, address their
responsibilities to the medical staff and otherwise provide
guidelines for telemedicine privileges. Issues of meeting
attendance, geographic location, committee service and
other requirements must be considered as remote-based
members and privileges holders are added to the medical
staff. Other medical staffs may wish to create a telemedi-
cine category of membership. No matter how telemedicine
providers are categorized, medical staffs determine the
services that will be provided. Under Joint Commission
Standard MS.4.130, “The medical staffs at both the origi-
nating and distant sites recommend the clinical services to
be provided by licensed independent practitioners through
a telemedical link at their respective sites.”

Sample Bylaws: Telemedicine Category

Qualifications

Only physicians providing telemedicine who are currently licensed

to practice in the state and meet the following basic qualifications

shall be eligible for membership in the consulting/telemedicine
medical staff of the hospital/medical care organization:

(a) documented (1) adequate experience, education, and train-
ing, (2) current professional competence, and (3) current
adequate physical and mental health status to perform the
clinical privileges requested, so as to demonstrate to the
satisfaction of the medical staff that they are professionally
and ethically competent and that patients treated by them
can reasonably expect to receive quality medical care;

(b) are determined (1) to adhere to the ethics of the profession,
(2) to be able to work cooperatively with others so as not to
adversely affect patient care, (3) to keep as confidential,
as required by law, all information or records received in
the physician-patient relationship, and (4) to be willing to
participate in and properly discharge those responsibilities
determined by the medical staff;

(c) maintain in force professional liability insurance in not less
than the minimum amounts, if any, as from time to time
may be jointly determined by the governing body and medi-
cal executive committee; and

(d) are members of the active or associate medical staff of
another hospital/medical care organization.



Responsibilities

The responsibilities of a consulting/telemedicine staff member

shall include the following:

(a) provide patients with professional care of generally recog-
nized quality of care meeting the professional standards of
the medical staff of this hospital/medical care organization;

(b) provide telemedicine service or consultative services on a
timely basis within their area of competence;

(c) supervise non-physician providers or technicians delivering
services via telemedicine and have the capability to immedi-
ately contact non-physician providers or technicians deliver-
ing, as well as patients receiving, services via telemedicine;

(d) provide patient care protocols for all levels of telemedicine;

(e) ensure the legal and ethical requirements with respect to
patient confidentiality and data integrity are not compro-
mised by the use of a telemedicine modality;

(f) abide by the medical staff bylaws, medical staff rules and
regulations, and policies;

(g) discharge in a responsible and cooperative manner such
reasonable responsibilities and assignments as requested;

(h) prepare and complete in a timely fashion medical records
entries for all the patients for whom the member provides
care in the hospital/medical care organization; and

(i) abide by the ethics of the profession.

Prerogatives

The consulting/telemedicine staff member shall be entitled to:

(a) exercise such clinical privileges as are granted by the gov-
erning body of the hospital/medical care organization only
upon recommendation of the medical staff; and

(b) attend meetings of the medical staff and the department of
which that person is a member, including open committee
meetings and educational programs.

AMA Board Report 3 (A-97), “Medical Staff Membership Category

for Physician Providing Telemedicine.”

At a minimum, the medical staff bylaws should include
providers of telemedicine services under the credentialing
and privileging processes of the medical staff, to comply
with Joint Commission Standard MS.4.120. The Stan-
dard permits the originating site to grant privileges to the
distant provider using credentialing information from the
distant site, if it is Joint Commission—accredited.

Temporary Staff

Not to be confused with temporary privileges, temporary
membership is granted to physicians serving as consultants
and retained to provide an objective expert opinion in sen-
sitive matters of peer review. Temporary staff membership

for a specific specialist is typically granted to fill in a gap in
expertise needed for the medical staff to assess a member’s
competence. Temporary members have no clinical privi-
leges or voting rights, but they should be appointed to a
medical staff committee for purposes of peer review. By
virtue of medical staff and medical staff committee mem-
bership, consultants and the documents they produce may
qualify for the legal protections extended under certain
states’ statutes. Indeed, temporary membership may be
required by the specialty society or other entity contract-
ing with the medical staff to provide expert consultation,
to promote eligibility for immunity and confidentiality
protections afforded medical staff members and medical
staff records.

Sample Bylaw: Temporary Staff Category

When necessary for conducting peer review activities, the
medical executive committee may admit a physician or other
individual to the medical staff for a limited period of time. Such
membership shall be solely for the stated purpose in a particular
case or situation, and the temporary membership shall terminate
upon the temporary member’'s completion of duties in connec-
tion with the peer review matter. Physicians admitted as tempo-
rary staff members shall be subject only to those appointment
requirements of Article IX deemed necessary by the medical
executive committee to ensure that the temporary medical staff
member is qualified to conduct his or her duties.

Ohio State Medical Association Model Medical Staff Bylaws $8.8.

Changing Categories

Medical staff bylaws should describe the mechanism allow-
ing members to change from one category to another. An
application process for upgrading a medical staff category,
including a medical staff generated application form and

a query to the National Practitioner Data Bank, required
under federal regulations, should be described. (45 C.ER.
§60.10(a)). Requests to downgrade a medical staff cat-
egory need not involve more than notice to the medical
staff president, department chief and medical staff services
professional.

Sample Bylaw: Application for Category Upgrade

Members may apply for a higher category of membership on a
form provided by the medical executive committee for that pur-
pose. The National Practitioner Data Bank must be queried on
those requesting category upgrade.



Application Process for New and Renewed
Membership

The application process is the door to the hospital for all
medical staff members and applicants. It should be out-
lined clearly in medical staff bylaws to ensure that the pro-
cess is uniform and that the information sought is relevant
to the medical staff’s membership criteria.

Joint Commission Standards call for certain aspects of the
process to be disclosed in bylaws and other documents.
Specifically, Element of Performance 10 of Joint Commis-
sion MS.1.20 call for the clinical privileges process to be
documented in medical staff bylaws. Further, Element of
Performance 8 for Joint Commission Standard MS.4.15
lists minimal matters that the medical staff is to evalu-
ate, including challenges to any licensure or registration,
voluntary and involuntary relinquishment of any licensure
or registration, voluntary and involuntary termination of
medical staff membership and voluntary or involuntary
limitation, reduction, or loss of clinical privileges at an-
other hospital. The voluntary relinquishing of credentials
that is to be disclosed warrants specific mention not only
in bylaws but should also be highlighted on medical staff
application forms. Most professionals do not consider res-
ignations for personal reasons to be of interest or concern
to hospitals and medical staffs. However, failure to disclose
information requested on a medical staff application form
is common grounds for disciplinary action.

Professional Liability History

Element of Performance 8 for Joint Commission Standard
MS.4.15 also calls for evaluation of “any evidence of an
unusual pattern or an excessive number of professional
liability actions resulting in a final judgment against the
applicant.” Clinical details about the professional liability
cases should be requested in order to provide the medical
staff the data necessary to effectively evaluate the pattern
and number of claims.

Sample Bylaw: Professional Liability History

All applicants for new and renewed membership and privileges
shall provide information on final judgments and settlements in
professional liability cases in which the applicant was a defen-
dant, including a clinical summary of the underlying claim.

Also listed in Element of Performance 8 for Joint Com-
mission Standard MS.4.15 are “documentation as to the
applicant’s health status; relevant practitioner specific

data which are compared to aggregate data, when avail-
able, (and) morbidity and mortality data, when available.”
These application elements should also be listed in the
medical staff bylaws as part of the data requested of appli-
cants and evaluated by the medical staff.

Application Deadlines

Joint Commission MS.4.15, Element of Performance 10,
states that “completed applications for privileges are acted
upon within the time period specified in the bylaws.” Note
that there is no set deadline under the standard; however,
under Joint Commission Standard MS.4.20, Element of
Performance 8, privileges can only be granted for up to
two years. Therefore, the application process must be
completed before a member’s second anniversary. Joint
Commission Standard MS.4.25 requires that “The decision
to grant, limit, or deny an initially requested privilege or
an existing privilege petitioned for renewal is communi-
cated to the requesting practitioner within the time frame
specified in the medical staff bylaws.” Again, no deadline
is specified, just the requirement that whatever deadline is
set by the medical staff bylaws is to be met.

The Joint Commission does not require that a time period
be specified for each step of the application process; a
single deadline for the entire process, rather than each
committee or department action, could provide needed
flexibility. The schedule can also stipulate that, if action
is not taken within the parameters established, favorable
action will be assumed, to prevent applications from being
intentionally delayed or that temporary privileges con-
sistent with the bylaws will be extended after the current
membership and privileges expire at the end of the term,
until final action can be taken on the application.

Pre-application Issues

To prevent hearings on application denials, some hospitals
establish pre-application procedures and permit medical
staff application forms to be provided only to nonmem-
bers who complete a pre-application form. Typically, the
pre-application is not reviewed by the medical staff. The
refusal to provide a medical staff application form after
reviewing a pre-application form is theoretically not a
denial of medical staff membership. Therefore, it is argued,
procedural rights otherwise available under the bylaws do
not apply.

34 —



Pre-application procedures warrant careful scrutiny, as they
may be a thinly veiled means of economic credentialing.
In some cases, application forms are only provided to ap-
plicants whose practices will profit the hospital. Hospitals
might also include loyalty demands and disclosures in the
pre-application form as part of an economic or exclusive
credentialing scheme. If pre-application forms, interviews
and other pre-application procedures are used, the medical
staff must be involved to ensure that pre-applications are
not used for economic or exclusive credentialing.

Content of Application Forms

To ensure that the medical staff maintains oversight of the
application process, and to prevent administrative staff
from orienting the application process towards profit-
ability rather than quality of and access to care, medical
staff bylaws should provide that the medical staff applica-
tion form is promulgated by the medical staff, through the
bylaws committee and reviewed by the medical executive
committee. If the medical staff bylaws or rules and regula-
tions define the characteristics of a complete application,
hospital administration could not create an application
form for economic credentialing purposes without run-
ning the risk of violating the medical staff bylaws. Even in
states in which uniform credentialing applications have
been implemented, medical staffs should have authority
to review any added pages or sections used to customize
the uniform application to the hospital’s purposes. See the
“Bylaws Committee” section, page 68.

The application form and the bylaws section describing

it should take into consideration the confidential status
of the medical staff application under state law. See May
v. Wood River Township Hosp., 629 N.E.2d 170 (IIL. Ct.
App., Jan. 21, 1994, reh’g denied March 9, 1994) (applica-
tion for membership contained information not generated
by the medical staff and therefore was not protected); Al-
exander v. Superior Court, 5 Cal. 4th 1218 (1993) (medi-
cal staff application held to be a record of medical staff
committee and not subject to discovery in a malpractice
action), disapproved on other grounds by Hassan v. Mercy
Am River Hosp., 31 Ca. 4th 709 (2003).

Leave of Absence
To ensure uniform handling of requests for leaves of ab-

sence, bylaws should include appropriate procedures. Mili-
tary leave of absence, in particular, should be addressed to

assist physicians participating in military reserves and the
National Guard.

Sample Bylaw: Leave of Absence

Leave Status

At the discretion of the medical executive committee, a medical
staff member may obtain a voluntary leave of absence from the
staff upon submitting a written request to the medical execu-
tive committee stating the approximate period of leave desired,
which may not exceed [ _____ 1. During the period of the leave,
the member shall not exercise clinical privileges at the hospital,
and membership rights and responsibilities shall be inactive, but
the obligation to pay dues, if any, shall continue, unless waived
by the medical staff.

Termination of Leave

At least 30 days prior to the termination of the leave of absence,
or at any earlier time, the medical staff member may request
reinstatement of privileges by submitting a written notice to that
effect to the medical executive committee. The staff member shall
submit a summary of relevant activities during the leave, if the
executive committee so requests. The medical executive commit-
tee shall make a recommendation concerning reinstatement of the
member’s privileges and prerogatives, and the procedure provided
in Section[ _____ 1through [ _____ 1shall be followed.

Failure to Request Reinstatement

Failure, without good cause, to request reinstatement shall be
deemed a voluntary resignation from the medical staff and shall
result in automatic termination of membership, privileges, and
prerogatives. A member whose membership is automatically termi-
nated shall be entitled to the procedural rights provided in Article
VII for the sole purpose of determining whether the failure to re-
quest reinstatement was unintentional or excusable, or otherwise.
A request for medical staff membership subsequently received
from a member so terminated shall be submitted and processed
in the manner specified for applications for initial memberships.

Medical Leave of Absence

The medical executive committee shall determine the circum-
stances under which a particular medical staff member shall be
granted a leave of absence for the purpose of obtaining treatment
for a medical condition or disability. In the discretion of the medi-
cal executive committee, unless accompanied by a reportable
restriction of privileges, the leave shall be deemed a medical leave
which is not granted for a medical disciplinary cause or reason.

Military Leave of Absence

Requests for leave of absence to fulfill military service obliga-
tions shall be granted upon notice and review by the medical
executive committee. Reactivation of membership and clinical



privileges previously held shall be granted, notwithstanding

the provisions of Sections[___ Jand [ _____ 1, but may be
granted subject to monitoring and/or proctoring as determined by
the medical executive committee.

California Medical Association Model Medical Staff Bylaws $3.8.

Peer Review

Peer review is the major function of medical staffs, used

to review applicants in credentialing and privileging, and
members on an ongoing basis to evaluate and improve the
quality of patient care. References to peer review appear
throughout this guide in numerous sections detailing medi-
cal staff peer review in its various facets.

Peer review is protected under federal and state law with
a network of immunities and privileges. AMA policy is
discussed and presented in Appendix J: AMA Board of
Trustees Report on Principles for Incident-Based Peer
Review and Disciplining at Health Care Organizations.

>> Return to beginning of this section
>> Return to Table of Contents
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Clinical Privileges

Clinical privileges should be granted only upon a recom-
mendation from the medical staff. Indeed, state regulation
may impose an affirmative duty on medical staffs to make
recommendations, such as under Mississippi Hospitals,
Minimum Standards of Operation Regulations, Title 15,
Part III, Chapter 41 §105.06, which provides that “The
governing body shall delegate to the medical staff the
authority to evaluate the professional competence of staff
members and applicants for staff privileges; it shall hold
the medical staff responsible for making recommenda-
tions to the governing body concerning initial staff ap-
pointments, re-appointments, removals and assignment
or curtailment of privileges.” Medical staff bylaws should
support the medical staff in accomplishing the duty of ap-
plying professional standards in evaluating professionals for
privileges by assuring that no action regarding privileges
can take place without a medical staff recommendation.

Exclusive Mechanism for Granting Privileges

To preclude the hospital governing body or the administra-
tor from granting clinical privileges without review and
recommendation by the medical staff through its com-
mittees and departments, the medical staff bylaws should
stipulate that the process established in the medical staff
bylaws is the sole means of granting clinical privileges.

AMA Policy H-230.982(3).

Sample Bylaw: Granting Clinical Privileges

Medical staff privileges may be granted, continued, modified,

or terminated by the governing body of this hospital only upon
recommendation of the medical staff, only for reasons directly
related to quality of patient care and other provisions of the
medical staff bylaws, and only following the procedures outlined
in these bylaws.

California Medical Association Model Medical Staff Bylaws $5.1.

Standards and Criteria for Granting Privileges

Medical staff bylaws should detail the means by which criteria
for clinical privileges are established. Pursuant to Element

of Performance 33 for Joint Commission Standard MS.1.20,
among the clinical department chief’s duties (which should
be specified in the bylaws) is the responsibility for recom-
mending to the medical staff the criteria for clinical privileges
relevant to the care provided within the department. Some
hospital consultants and attorneys recommend that the crite-

ria be subject to governing body policy. Hospital approval of
clinical criteria is not mandated by Joint Commission Stan-
dards. Clinical criteria must be determined by clinicians and
should not be used by the governing body to limit privileges
for contracting or other economic purposes.

Admitting Privileges

Medical staff bylaws should address privileges to admit
patients as being specifically delineated, but available to
qualified requestors no matter their financial relationship
to the hospital.

Sample Bylaw: Admitting Privileges

Privileges to admit patients must be specifically requested and
can be granted only to qualified physicians [and other quali-
fied professionals] meeting the clinical criteria for admitting
privileges. Admitting privileges are not limited and shall not be
exclusive to hospital employees, members or other professionals
with hospital contracts, or to any single specialty.

Privileges in More Than One Department

If an applicant seeks privileges that involve care provided
by more than one department, each of the relevant depart-
ments’ directors should review the application and make
recommendations on the privileges sought.

Sample Bylaw: Dual Privileges

Upon receipt of the application materials from the Credentials
Committee, the Chair of each department in which the applicant
requests clinical privileges shall examine evidence of the licen-
sure, character, professional competence, qualifications, and
ethical standing of the applicant and shall determine whether
the applicant has established and meets all of the necessary re-
quirements for the clinical privileges requested and, in the case
of a physician applying for Staff membership, for the particular
category of Staff membership sought. Within 60 days of the
receipt of the application materials, each department Chair shall
make a written recommendation to the Credentials Committee.
Texas Medical Association Model Medical Staff Bylaws §VI.A.3.

The Right to Exercise Privileges Conferred

To anticipate the argument attempted in defense of the
effect of exclusive contracts to cancel privileges held by other
practitioners, medical staff bylaws may need to stipulate that
practitioners have the right to exercise their privileges.



Sample Bylaws: The Right to Exercise Privileges Conferred
Unless limited or terminated consistent with these bylaws, pro-
fessionals have the right to exercise any and all privileges in the
hospital which they have applied for and been granted consistent
with these bylaws.

Temporary Privileges

Until the application process is completed, the medical
staff cannot be assured that an individual has the appropri-
ate qualifications to practice under the clinical privileges
requested. However, medical staff bylaws should define the
mechanism by which temporary privileges may be granted.
Joint Commission Standard MS.4.100 limits temporary
privileges to two circumstances: specific patient care needs
and pending applications. Granting temporary privileges
for specific patient care needs recognizes that it may be
necessary to allow someone who is not otherwise a mem-
ber of the medical staff to care for patients for a limited
time, such as situations where a specialist is needed to treat
a particular patient’s condition because no one on the
medical staff provides those services, or when a licensed
independent physician (LIP) is needed to cover a physi-
cian member’s practice during illness or other absence.
Temporary privileges may also be extended to applicants
while the application is moving through the evaluation
process, but only if certain conditions are met. Joint Com-
mission Standard MS.4.100 establishes conditions for
temporary privileges grants in the Elements of Performance
for this standard, including the stipulation that temporary
privileges may only be granted for a period of up to 120
days. If the medical staff elects to allow temporary privi-
leges, the circumstances and conditions should be detailed
in medical staff bylaws, under Joint Commission Standard
MS.1.20, Element of Performance 10.

The following sample meets Joint Commission require-
ments but like all samples must be adapted to the particu-
lar medical staff bylaws, by completing the blanks with
numbers that work for that medical staff, and adjusting
cross-references to the appropriate provisions of the medi-
cal staff bylaws in which this language is placed.

Sample Bylaw: Temporary Privileges

5.5 Temporary Clinical Privileges

Temporary privileges are allowed under two circumstances only:
to address a patient care need and to permit patient care to be
provided while an application is pending.

5.5-1 Patient Care Needs

(a) Care of Specific Patient
Temporary clinical privileges may be granted where good
cause exists to allow a physician, [dentist] [podiatrist]
[clinical psychologist] to provide care to a specific patient
(but not more than [ _____ 1 during a calendar year) pro-
vided that the procedure described in Section 5.5-5(a)(1)
has been completed.

(b) Locum Tenens
Temporary clinical privileges may be granted to a person
serving as a locum tenens for a current member of the
medical staff to meet the care needs of that member’s
patients in his/her absence, provided that the procedure
described in Section 5.5-5 has been completed. Such
person may attend only patients of the member(s) for whom
that person is providing coverage, for a period not to exceed
[ 1, unless the medical executive committee recom-
mends a longer period for good cause.

(c) Other Important Patient Care Needs
Temporary clinical privileges may be granted to allow a physi-
cian, [dentist, podiatrist, clinical psychologist] to fulfill an
important patient care treatment or service need (but not
more than [

] during a calendar year) provided that the
procedure described in Section 5.5-5 has been completed.

5.5-2 Pending Application for Medical Staff Membership
Temporary clinical privileges may be granted to an applicant
while that person’s application for medical staff membership and
privileges is completed and awaiting review and approval of the
medical executive committee or the board of [trustees/directors],
provided that the procedure described in Section 5.5-4(a)(2)
has been completed, and that the applicant has no current or
previously successful challenge to professional licensure or regis-
tration, no involuntary termination of medical staff membership
at any other organization, and no involuntary limitation, reduc-
tion, denial or loss of clinical privileges. Such persons may only
attend patients for a period not to exceed [120] days.

5.5-3 Temporary Membership and Temporary Priviliges

Not Co-extensive

Temporary members of the medical staff pursuant to Section
6.1-3 are not, by virtue of such membership, granted temporary
clinical privileges.

5.5-4 Application and Review

Upon receipt of a completed application and supporting docu-
mentation from a physician, [dentist, podiatrist, clinical psychol-
ogist] authorized to practice in California, the chief executive
officer on the recommendation of either the applicable clinical
department chairperson or the chief of staff, may grant tempo-
rary privileges to a member who appears to have qualifications,



ability and judgment consistent with Section 2.2-1, but only:

(1) With respect to applications by a locum tenens, or to fulfill
an important patient care need, after verification of current
licensure and current competence; or

(2) With respect to a new applicant awaiting review and ap-
proval of the medical staff executive committee and the gov-
erning body in compliance with the requirements in Section
5.5-3, after the following has been completed:

(i) the National Practitioner Data Bank report regarding
the applicant for temporary privileges has been received
and evaluated and current California licensure has been
verified.

(ii) the appropriate department chair has interviewed the
applicant and has contacted at least one person who
(@) has recently worked with the applicant;

(b) has directly observed the applicant’s professional
performance over a reasonable time; and

(c) provides reliable information regarding the appli-
cant’s current professional competence to perform
the privileges requested, ethical character, and
ability to work well with others so as not to adverse-
ly affect patient care, or other criteria required by
medical staff bylaws.

(iii) the applicant’s file, including the recommendation of
the department chair of the applicable department
when available, or the chief of staff in all other cases, is
forwarded to the credentials committee and the medical
executive committee.

(iv) the medical executive committee through the chief of
staff, after reviewing the applicant’s file and attached
materials, recommends granting temporary privileges.
(a) If the applicant requests temporary privileges in

more than one department, interviews shall be
conducted and written concurrence shall first be
obtained from the appropriate department chairs
and forwarded to the credentials committee. In the
event of a disagreement between the chief execu-
tive officer or his or her designee and the medical
executive committee regarding the granting of
temporary clinical privileges, the matter shall be
resolved as set forth in Section 4.5-8.

5.5-5 General Conditions
If granted temporary privileges, the applicant shall act under
the supervision of the department chair to which the applicant
has been assigned, and shall ensure that the chair, or the chair’s
designee, is kept closely informed as to the applicant’s activities
within the hospital.
(a) Temporary privileges shall automatically terminate
at the end of the designated period, unless earlier
terminated or suspended under Articles VI and/or

VII of these bylaws or unless affirmatively renewed
following the procedure as set forth in Section
5.5-b. As necessary, the appropriate department
chair or, in the chair’'s absence, the chair of the
medical executive committee, shall assign a mem-
ber of the medical staff to assume responsibility
for the care of such member’s patient(s). The
wishes of the patient shall be considered in the
choice of a replacement medical staff member.

(b) Requirements for proctoring and monitoring,
including but not limited to those in Section 5.3,
shall be imposed on such terms as may be appro-
priate under the circumstances upon any member
granted temporary privileges by the chief of staff
after consultation with the departmental chair or
the chair’s designee.

(c) All persons requesting or receiving temporary privi-
leges shall be bound by the bylaws and rules and
regulations of the medical staff.

California Medical Association Model Medical Staff Bylaws $5.5.

The Joint Commission commonly cites hospitals where
medical staff memberships last more than two years. To
prevent termination of privileges at the end of two years
and avoid a Joint Commission citation, the member whose
application has been delayed through no fault of the mem-
ber should be granted temporary privileges and member-
ship pending the completion of the application process.

Medical staff bylaws often mistakenly deny any hearing
rights to those holding temporary privileges that could
last more than 30 days. Another typical bylaws mistake is
immediate termination for minor infractions, again with
no hearing rights. The Health Care Quality Improvement
Act extends antitrust immunity for peer-review activi-
ties relating to the quality of patient care, but conditions
the immunity on good faith and fair process. Immunity

is available and advisable for adverse actions relating to
temporary privileges, but the good faith and fair hearing
precondition must be met. Medical staffs may be reluctant
to grant hearing rights regarding temporary privileges. But
the failure to grant them unnecessarily exposes physicians
involved in the decision to antitrust and other liability.
Further, some state laws mandate hearings for denial of
temporary privileges. See Cal. Bus. & Prof. Code §§805,
809 et seq.; Illinois Hospital Licensing Act, 210 Ill. Comp.
Stat. 85/10.4(b)(2).
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Disaster Privileges

Medical staff bylaws are to include “the process for privi-
leging licensed independent practitioners under Element of
Performance 10 for Joint Commission Standard MS.1.20.
According to Joint Commission Standard MS.4.110, “The
organization may grant disaster privileges to volunteers eli-
gible to be licensed independent practitioners.” Elements
of Performance for MS.4.110 call for the medical staff to
describe in writing the responsibilities of the individu-

als responsible for granting disaster privileges, and permit
disaster privileges to be granted on the presentation of a
valid government-issued picture identification issued by a
state or federal agency in all cases with at least one other
credential. While these requirements may appear minimal,
the Standard provides that verification of credentials is to
be pursued on a priority basis as soon as possible.

Sample Bylaw: Disaster Privileges

1. Conditions

Disaster privileges may be granted only when the hospital’s
Emergency Management Plan has been activated. Individu-
als with disaster privileges shall be identified and managed as
described in the hospital’s Emergency Management Plan. The
Medical Staff Bylaws, rules, regulations and policies control in
all matters relating to the exercise of disaster privileges.

2. Circumstances

The Chairman of the Medical Staff or the CEO, or their desig-

nees, may, on a case by case basis, grant disaster privileges

upon presentation of a valid photo identification issued by a

state or federal agency and any of the following:

(@) A current Hospital picture identification

(b) A current license to practice

(c) Identification establishing that the individual is a member
of a Disaster Medical Assistance Team (DMAT), MRC,
ESAR-VHP, or other recognized state or federal organizations
or groups

(d) Identification granted by a federal, state or municipal entity
establishing that the individual has been granted authority
to render patient care, treatment, and services in disaster
circumstances

(e) Identification by current hospital staff or medical staff
member(s) with personal knowledge regarding the practitio-
ner’s identity and ability to act as a licensed independent
practitioner during a disaster.

Verification of the credentials of individuals with disaster privi-
leges is a high priority. Verification shall be initiated as soon as
the immediate situation is under control and shall follow the

procedures established in these Bylaws for granting temporary

privileges to meet an important care need. Disaster privileges
may be withdrawn at any time by the President of the Medical
Staff or the Chief Executive Officer of the hospital, or their des-
ignees. Refusal or withdrawal of such privileges does not give the
right to the Fair Hearing process unless the refusal or withdrawal
results in a report to any state or national agency.

Exclusive Contracts

The AMA supports “the principle of open staff privileges
for physicians, based on training, experience and demon-
strated competence.” AMA Policy H-230.994. Recogniz-
ing that exclusive contracts are common in most hospitals,
the AMA also supports an active role for the medical
staff in exclusive contracting decisions. AMA Policy
H-225.985. Element of Performance 2 for Joint Commis-
sion Standard LD.3.50 states, “The medical staff advises
the hospital’s leaders on the sources of clinical services to
be provided by consultation, contractual arrangements,
or other agreements.” The medical staff’s role should be
described in the medical staff’s bylaws. AMA Policy
H-230.975.

Sample Bylaw: Medical Staff’s Role in Exclusive Contracts

Decision Making

Appropriateness of Exclusive Contracts

Privileges can be reduced or terminated as a result of a decision

to close or continue closure of a department/service pursuant

to an exclusive contract, or to transfer an existing exclusive

contract, only following review by the medical staff of the related

quality of care issues and a determination of appropriateness of
the closure, continued closure or transfer as set forth below. The
board of [trustees’/directors’] decision shall uphold the medi-

cal staff’s determination unless the board of [trustees/directors]

makes specific written findings that the medical staff’'s determi-
nation is arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with the law.

(@) The medical staff shall determine the need to close or
continue closure of a department/service pursuant to an
exclusive contract to be appropriate where:

(1) a failure to provide full coverage of a needed service
cannot be remedied by less extreme measures, such as
mandated call schedules; or

(2) irreconcilable differences within an existing depart-
ment/service adversely affecting quality of care have not
been resolved by less extreme measures; or

(3) demonstrable efficiencies would result, producing sig-
nificant improvement in the ability of the medical staff
to dispense quality care, which have not been accom-
plished through less extreme measures.
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A determination to close a department/service pursuant to an
exclusive contract must be based upon the preponderance of
the evidence, viewing the record as a whole, presented by any
and all interested parties, following notice and opportunity for
comment. A determination to continue closure of a department/
service pursuant to an exclusive contract must be based upon
the preponderance of the evidence presented by members of the
medical staff, following notice and opportunity for comment.

(b) The medical staff shall determine the transfer of an existing
exclusive contract to be appropriate only when:

(1) continued closure of the department/service pursuant to

an existing contract is found appropriate pursuant to (a)

above, and

(2) quality of care is maintained or improved by the transfer.

(c) The medical staff member(s) whose privileges may be
adversely affected by the medical staff’s determination of
appropriateness of the closure or continued closure of a
department/service pursuant to an exclusive contract, or
transfer of an exclusive contract, may request a hearing
before the judicial review committee. Such a hearing will be
governed by the provisions of Article VII except that:

(1) the hearing shall be limited to the following issues:

(i) whether the medical staff’s determination of appro-
priateness is supported by a preponderance of the
evidence;

(ii) whether the medical staff followed its requirement
for notice and comment on the issue of appropri-
ateness;

(iii) in cases of transfer, whether the medical staff’s
determination of effect on quality of care was ap-
propriate.

(2) All requests for such a hearing will be consolidated.
Should an affected medical staff member request
a hearing under this subsection, the medical staff’s
recommendation regarding the exclusive contract will
be deferred, pending the outcome of the judicial review
committee hearing.

(d) A medical staff member providing professional services un-
der a contract with the hospital shall not have medical staff
privileges terminated for reasons pertaining to the quality
of care provided by the medical staff member without the
same rights of hearing and appeal as are available to all
members of the medical staff.

(e) Except as specified in this section, the termination of privi-
leges following the decision determined to be appropriate
by the medical staff to close a department/service pursuant
to an exclusive contract or to transfer an exclusive contract
shall not be subject to the procedural rights set forth in
Article VII.

(f) Except in cases of contemporaneous transfer of an exist-
ing exclusive contract determined to be appropriate by the

medical staff, a decision to terminate an exclusive contract
shall not affect the privileges of medical staff members who
were performing services pursuant to that contract, except
that their privileges shall no longer be exclusive.

(g) Terms of this section will take precedence over any inconsis-
tent terms in a contract between a member of the medical
staff and the hospital, including, but not necessarily limited
to, any contractual provisions purporting to waive all rights
of hearing and appeal provided in these bylaws.

13.9 Medical Staff Role in Exclusive Contracting

The medical staff shall review and make recommendations to

the board of [trustees/directors] regarding quality of care issues

related to exclusive arrangements for physician and/or profes-

sional services, prior to any decision being made, in the follow-

ing situations:

(a) the decision to execute an exclusive contract in a previously
open department or service;

(b) the decision to renew or modify an exclusive contract in a
particular department or service;

(c) the decision to terminate an exclusive contract in a particu-
lar department or service.

California Medical Association Model Medical Staff Bylaws

§7.6, 14.9.

Smaller medical staffs may find this procedure overwhelm-
ing. In every medical staff, however, exclusive contracts
may not be allowed to be implemented as a way to circum-
vent medical staff quality assessment and improvement
mechanisms. An alternative, telescoped review mechanism
can instead be adopted in bylaws.

Sample Bylaw: MEC Review of Proposed Contract
Arrangements

The Medical Executive Committee shall collect information from
the members of medical specialties that would be affected, from
the hospital administration, and from other interested parties,

in order to make an informed recommendation as to whether
services should be closed or discontinued, or provided through a
contract, and, should a contract arrangement be recommended,
what contract sources should be utilized. However, the actual
terms of any contract and any financial information related to
the contract, including but not limited to the remuneration to be
paid to medical staff members under contract, are not relevant
and therefore shall neither be disclosed to the Medical Executive
Committee nor discussed as part of this contracting evaluation
process. Unless the recommendation is arbitrary or capricious,
the Board’s action regarding the contract shall be consistent with
the recommendation of the Medical Executive Committee.
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Hearing Rights for Contracting Physicians

Another issue is the “clean-sweep” clause in contracts and
bylaws, under which a contracting physician’s privileges,
membership and hearing rights are tied to the contract.
When a contract is terminated, so are medical staff mem-
bership and clinical privileges, removing the physician
without hearing rights. Bylaws can include a provision to
prevent exclusive contracts from precluding access to hear-
ing rights.

Sample Bylaw: Hearing Rights for Contracting Physicians
Hearing rights granted under these bylaws are not subject to
waiver by contract or otherwise between [hospital/health care
entity] and other parties.

An exclusive contract can affect the privileges of other
medical staff members because implementation of exclu-
sivity of privileges terminates the privileges of current
members. Despite the AMA’s position that “all physicians
granted privileges are entitled to full due process in any
attempt to abridge those privileges by grant of exclusive
contracts,” such hearings are rarely granted. AMA Policy
H-230.987. Recent changes in Illinois statutes mandate
certain notice and hearing rights for those holders of
privileges affected by the award of an exclusive contract
to another physician. Specifically, the affected staff mem-
ber is to receive at least 60 days’ prior notice of the effect
on privileges and membership and may request a hearing,
which must be completed within 30 days of the request.
210 I1l. Comp. Stat. 85/10.4 (b)(2)(c)(iii). State laws may

mandate specific notice and hearing requirements.

Telemedicine Privileges

Providing care through telemedicine consultation is
becoming more prevalent in facilities. Under Joint Com-
mission Standard MS.4.130, the medical staff is to make
recommendations as to which services are appropriately
provided via telemedicine. Joint Commission Standard
MS.4.120 requires the credentialing of the distant provider
by the medical staff of the health care entity caring for the
patient, subject to that hospital’s medical staff credential-
ing and privileging process. State law may require state
licensure of the distant provider. See the “Telemedicine
Category” section in this guide, page 32.

Core Privileging

Some medical staff offices use what is marketed as a mana-
gerial tool to facilitate the credentialing process, but “core
privileging” can seriously affect physicians’ practices. Core
privileging is a means of streamlining credentialing by
bundling groups of privileges as a “core” and developing a
set of qualifications for that core. The practice is justified
as an alternative to long “laundry lists” of privileges that
applicants are to check off when requesting membership or
membership renewal. Laundry lists are reportedly difficult
to monitor and are not warranted since physicians tend to
select all the privileges on the list for their specialty anyway.

However, core privileging can have real clinical ramifica-
tions. Core privileges are typically set up to include basic
privileges that a practitioner must hold in order to be
granted other, usually more specialized, privileges. For
example, in order to have hand surgery privileges, a mem-
ber must not only qualify for but also hold general ortho-
pedic privileges. Holding the privileges means holding
professional liability coverage for those privileges, even if
the member has no intention of exercising the privileges.
Further, many medical staff on-call panels operate based on
privileges held, so that a hand surgeon would be on general
orthopedic back-up call for the emergency department

for Emergency Medical Treatment and Active Labor Act
purposes. While this approach may solve a hospital’s prob-
lem in acquiring needed call coverage, the quality problem
presented by requiring a member who may not have actu-
ally practiced general orthopedics in years to do so on an
emergent basis is obvious. Core privileging has the effect
of limiting physicians’ abilities to choose which privileges
they will hold, and how narrowly they can specialize.

Sample Bylaws: Core Privileges
Only privileges specifically requested by the applicant can
be granted.

Histories and Physicals

Because of changes in Joint Commission Standards,
medical staff bylaws should address history and physical
requirements. Specifically, Joint Commission Standard
MS.1.20 Element of Performance 17 calls for the medi-
cal staff bylaws to include “requirements for performing
medical histories and physical examinations.” Standard
MS.2.10 Element of Performance 8 states “The organized
medical staff requires that a practitioner who has been
granted privileges by the hospital to do so performs a
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patient’s medical history and physical examination and
required updates.”

Sample Bylaw: Histories and Physicals
Every patient receives a history and physical within twenty-
four hours of admission, unless a previous history and physical
performed within thirty days of admission is on record, in which
case that history and physical will be updated within twenty-four
hours of admission. Every patient admitted for surgery must have
a history and physical within 24 hours prior to surgery, unless a
previous history and physical performed within thirty days prior
to the surgery is on record, in which case that history and physi-
cal will be updated within twenty-four hours of the surgery. Only
those granted privileges to do so conduct history and physicals
or update histories and physicals. Privileges to conduct a history
and physical or an update to a history and physical are granted
only to:
a) Physicians
Privileges to conduct or update histories and physicals
for patients admitted solely for oral/maxillofacial surgery,
consistent with the time requirements stated in this section,
may be granted to qualified physicians who are members of
the medical staff or seeking temporary privileges.
b) Oral/maxillofacial surgeons
Privileges to conduct or update histories and physicals
only for those patients admitted solely for oral/maxillofacial
surgery, consistent with the time requirements stated in
this section may be granted to qualified oral/maxillofacial
surgeons who are members of the medical staff or seeking
temporary privileges.
Medical Association of Georgia §V.B.6.

>> Return to beginning of this section
>> Return to Table of Contents
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Focused and Ongoing Professional
Practice Evaluation

The Joint Commission describes peer review of applicant
and members as “focused” (in the case of practitioners
who do not have documented evidence of performance

of the particular privilege at the hospital) and “ongoing”
(to maintain privileges). As stated in the introduction to
the Joint Commission MS Chapter section on Focused
Professional Practice Evaluation, “Information for focused
professional practice evaluation may include chart review,
monitoring clinical practice patterns, simulation, proc-
toring, external peer review, and discussion with other
individuals involved in the care of each patient (e.g., con-
sulting physicians, assistants at surgery, nursing or admin-
istrative personnel).” Many of these methods may also be
used as tools for ongoing professional practice evaluation.

Proctoring

Proctoring is an underused, but helpful, means of deter-
mining whether the granting of privileges is appropriate.
To provide on-site observation of current competence,
new members of the medical staff or members with new
privileges for recently developed procedures or recently
obtained training are “proctored,” or directly observed, by
medical staff members holding the privileges sought. Joint
Commission Standard MS.4.30 states, “The organized
medical staff defines the circumstances requiring monitor-
ing and evaluation of a practitioner’s professional perfor-
mance”; its Element of Performance 1 provides, “A period
of focused professional practice evaluation is implemented
for all initially requested privileges.” Proctoring can be
effectively implemented as a means of monitoring and
evaluating services provided by medical staff members who
are new to the staff or new to that particular privilege. Re-
quiring proctoring as part of routine professional practice
evaluation is not disciplinary in nature and is not report-
able to the National Practitioner Data Bank, according to
the National Practitioner Data Bank Guidebook (www.
npdb-hipdb. hrsa.gov//pubs/gb/NPDB_Guidebook_Chapter_E)

and may not be reportable under state law requirements.

Proctors do not assist in and are typically not reimbursed
for procedures, but serve as part of their professional
responsibility to conduct peer review. Medical staffs may
establish means of compensating proctors for their time
spent in proctoring and reporting their observations to the
appropriate medical staff committee, just as serving on a

medical staff committee or as a medical staff officer may be
compensated. Compensation arrangements should not be
directly between the proctor and the proctoree, but rather

should be established by the medical staff and applied

uniformly.

Medical staff proctoring programs should be carefully de-
signed to assure protection for the professionals involved.
Depending on state laws protecting peer review records
and granting immunity to peer reviewers, it may be im-
portant for each proctor to be a member of an appropriate
medical staff review committee. Proctors should be indem-
nified, as are other medical staff members conducting peer
review in its other forms, against any exposure to liability.
Finally, proctoring should be addressed in medical staff
bylaws as part of the privileging process.

Sample Bylaw: Proctoring

General Provisions

Except as otherwise determined by the medical executive

committee, all initial appointees to the medical staff and all

members granted new clinical privileges shall be subject to a

period of proctoring. Each appointee or recipient of new clinical

privileges shall be assigned to a department where performance
on an appropriate number of cases as established by the medi-
cal executive committee, or the department as designee of the

medical executive committee, shall be observed by the chair

of the department, or the chair’s designee, during the period of

proctoring specified in the department’s rules and regulations,

to determine suitability to continue to exercise the clinical

privileges granted in that department. The exercise of clinical

privileges in any other department shall also be subject to direct
observation by that department’s chair or his or her designee.

The member shall remain subject to such proctoring until the

medical executive committee has been furnished with:

(a) areport signed by the chair of the department(s) to which
the member is assigned describing the types and numbers
of cases observed and the evaluation of the applicant’s
performance, a statement that the applicant appears to
meet all of the qualifications for unsupervised practice in
that department, has discharged all of the responsibilities
of staff membership, and has not exceeded or abused the
prerogatives of the category to which the appointment was
made; and

(b) a report signed by the chair of the other department(s)
in which the appointee may exercise clinical privileges,
describing the types and number of cases observed and the
evaluation of the applicant’s performance and a statement
that the member has satisfactorily demonstrated the ability
to exercise the clinical privileges initially granted in those
departments.
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Failure to Obtain Certification

If an initial appointee fails within the time of provisional mem-
bership to furnish the certification required, or if a member
exercising new clinical privileges fails to furnish such certification
within the time allowed by the department, those specific clinical
privileges shall automatically terminate, and the member shall

be entitled to a hearing, upon request, pursuant to Article VII.
California Medical Association Model Medical Staff Bylaws §5.3.

External Peer Review

An important element of the medical staff’s professional
practice evaluation process is the identification of circum-
stances when external peer review is required. Bias in the
peer-review process undermines the ability of the medical
staff to reach an accurate and appropriate decision, in
addition to jeopardizing peer-review protections. If no one
on the medical staff can dispassionately evaluate a mem-
ber or a problem, external review will enable the medical
staff to fulfill its responsibilities to conduct peer review.
External review can be used to support the medical staff’s
work in cases where expertise, rather than impartiality, is
lacking. AMA Policy D-375-996 “recommends medical
staffs include bylaw provisions that provide an option or
alternative for external and impartial review when there
is an allegation by a reviewed physician.” External review-
ers may be appointed as temporary medical staff members,
as discussed in the “Categories of Membership” page 33,
under “Temporary Staff.”

Sample Bylaw: External Peer Review

External peer review will take place in the context of focused

review, investigation, application processing or at any other time

only under the following circumstances, if and only if deemed
appropriate by the medical staff department or the Medical

Executive Committee or Board of Trustees; however, a practitio-

ner subject to focused review or investigation can require the

hospital or medical staff to obtain external peer review if it is
not deemed appropriate by the medical staff department or the

Medical Executive Committee or Board of Trustees.

(a) Ambiguity when dealing with vague or conflicting recom-
mendations from committee review(s) where conclusions
from this review could directly impact an individual’s mem-
bership or privileges;

(b) Lack of internal expertise, when no one on the medical staff
has adequate expertise in the clinical procedure or area
under review;

(c) When the medical staff needs an expert witness for a fair
hearing, for evaluation of a credential file or for assistance
in developing a benchmark for quality monitoring;

(d) To promote impartiality in peer review;

(e) Upon the reasonable request of a practitioner.

The Medical Executive Committee or Board of Trustees may
require external peer review in any circumstances deemed
appropriate by either of these bodies.

Corrective Action

Of the many duties of the organized medical staff, corrective
action may be the most difficult. Peer review is an essential
element of medical professionalism, and corrective action
is the logical next step, even if it is reluctantly taken.

To assure that any corrective action is the appropriate
result of review by peers, medical staffs must be pro-active.
Proper bylaws provisions will promote effective peer review
and necessary corrective action. Where focused or ongo-
ing evaluation or investigation indicates, corrective action
may be necessary and must be carefully implemented.

State statutes may specify that corrective action procedures
should be included in medical staff bylaws and may dictate
the process to follow.

Corrective action provisions should be drafted with an
awareness of the parameters of state confidentiality laws.
Corrective action provisions should also promote pro-
tected collection and thorough review of all available data.
Also, it should be noted that actions may only be eligible
for immunity against defamation and other claims under
state law if they are taken by committee. For example,

in Doe v. St. Joseph’s Hospital of Ft. Wayne, 113 ER.D.
677 (N.D. Ind. 1987), the actions and records of the chief
of staff who had imposed summary suspension were not
protected because the court interpreted Indiana law as
protecting the actions of the peer-review committee, as
opposed to those of an individual.

Corrective action must be predicated on an effective
investigation process. As stated in the definitions section,
it is important to clearly define the term investigation.
Furthermore, investigations must be impartial. To achieve
impartiality in the investigation phase, the medical staff
may need to appoint a consultant from outside the medical
staff to provide an opinion. An investigation that is biased
in any way compromises patient care and the “good faith”
immunity granted by the Health Care Quality Improve-
ment Act.
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Initiation of Corrective Action

Clearly defined events that trigger corrective action should
be responded to by a clear procedure that provides notice
to members and guidance to the leadership for uniform and
fair review and action. Generally, the basis for corrective
action is performance below standards set by the medical
staff. To enforce the rules of the medical staff organiza-
tion, grounds for corrective action should include breach
of medical staff policy, bylaws, and rules and regulations,
including breach of confidentiality and violation of state
law requirements set forth in bylaws or policy. Intentional
misrepresentation on applications for membership or privi-
leges should be specified.

Sample Bylaw: Corrective Action

Procedures and Conduct

1) Conduct Requiring

Activities or professional conduct of any practitioner detrimen-
tal to or behavior disruptive to patient safety or to the delivery
of quality patient care, or conduct in violation of or contrary to
these Bylaws, the Rules and Regulations of the Staff.

2) Initiation

Corrective action may be initiated by any officer of the Staff,
the Chair of any clinical department, the Chair of any stand-

ing committee, the Administrator, or the Board. Additionally,
members of the nursing staff, allied health professionals and
hospital employees, may request such action, by communicat-
ing a request to the Medical Executive Committee as described
in this paragraph [ ... ] All requests for corrective action shall be
submitted to the Medical Executive Committee in writing and
supported by reference to the activities or conduct constituting
grounds for the request. A copy of the request and notice of the
practitioner’s right to appear pursuant to Paragraph (3) (b) below
shall immediately be sent to the practitioner by the Medical
Executive Committee by certified mail return receipt requested
or by personal service. The Chair of the Medical Executive Com-
mittee shall promptly notify the Administrator in writing of all
requests for corrective action received by the Medical Executive
Committee and shall continue to keep the Administrator fully
informed of all action taken in connection therewith.

3) Medical Executive Committee Action
a) Time
Within thirty (30) days following receipt of a request for
corrective action, unless the affected practitioner agrees
to an extension of time, the Medical Executive Com-
mittee shall take action upon the request or permit an
appearance by the affected practitioner.

b) Appearance by Member
If the corrective action could involve an adverse deci-
sion concerning clinical privileges, or a suspension or
expulsion from the Staff, the affected practitioner shall
be afforded an opportunity to make an appearance
before the Medical Executive Committee prior to its
taking action on such request. This appearance shall
not constitute a hearing, but shall be preliminary and
investigative in nature, and none of the procedural rules
provided in these Bylaws with respect to hearings shall
apply thereto.

c) Recommendation
Within ten (10) business days following an appearance
by the practitioner, the Medical Executive Committee
shall take action with respect to the matter. A written
record of action on the request for corrective action
shall be made by the Medical Executive Committee
and kept on file at the Hospital. The Medical Executive
Committee shall promptly notify the Administrator of its
action made in regard to a request for corrective action.

d) Permitted Action
On a request for corrective action, the Medical Ex-
ecutive Committee of the Staff may take one of the
following actions: a warning; letter of admonition;
letter of reprimand; imposition of terms of probation or
a requirement for consultation or continuing medical
education; recommendation for reduction, suspension
or revocation of clinical privileges; recommendation for
alteration of already imposed restrictions; recommenda-
tion for suspension or revocation of Staff membership;
absolution of the practitioner; or any alternative to the
above-named deemed appropriate by the Medical Ex-
ecutive Committee. Action so taken may form the basis
of future actions.

Illinois State Medical Society Model Medical Staff Bylaws $§XI.A.

Sexual Harassment

Federal and state laws forbidding sexual harassment in the
workplace warrant specific provisions in the medical staff
bylaws or policies establishing harassment as a basis for
corrective action.

Sample Bylaw: Harassment

Harassment by a medical staff member against any individual
(e.g., against another medical staff member, house staff, hos-
pital employee, or patient) on the basis of race, religion, color,
national origin, ancestry, physical disability, mental disability,
medical disability, marital status, sex, sexual orientation, or
gender identity shall not be tolerated.
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“Sexual harassment” is unwelcome verbal or physical conduct
of a sexual nature which may include verbal harassment (such
as epithets, derogatory comments, or slurs), physical harass-
ment (such as unwelcome touching, assault, or interference with
movement or work), and visual harassment (such as the display
of derogatory cartoons, drawings, or posters).

Sexual harassment includes unwelcome advances, requests for
sexual favors, and any other verbal, visual, or physical conduct
of a sexual nature when (1) submission to or rejection of this
conduct by an individual is used as a factor in decisions affect-
ing hiring, evaluation, retention, promotion, or other aspects of
employment; or (2) this conduct substantially interferes with
the individual’s employment or creates an intimidating, hostile,
or offensive work environment. Sexual harassment also includes
conduct which indicates that employment and/or employment
benefits are conditioned upon acquiescence in sexual activities.

All allegations of sexual harassment shall be immediately
investigated by the medical staff and, if confirmed, will result

in appropriate corrective action, from reprimands up to and
including termination of medical staff privileges or membership,
if warranted by the facts.

California Medical Association Model Medical Staff Bylaws $2.6.

A sample disruptive behavior policy that also addresses
sexual harassment is included as Appendix E.

Disruptive Behavior

Disruptive behavior by a member can become an issue
within the medical staff and should be addressed in the
bylaws. Caution should be exercised to ensure that disrup-
tive behavior is subject to corrective action to the extent
that patient care is affected. Medical staff bylaws provi-
sions that broadly prohibit activities that are “disruptive to
hospital operations” can be interpreted to block legitimate
medical staff opposition to proposed hospital services and
plans, or to terminate members who disagree with hospital
administrators or compete with hospital-based services.

Disruptive behavior should be carefully assessed, includ-
ing clinical examination where indicated, to determine
whether a referral to the medical staff wellness committee
for behavioral therapy or discipline is warranted. Due to
the complexity and evolution of disruptive behavior issues,
the medical staff should include provisions in the bylaws
for disruptive behavior that adversely affects patient care
as the basis for corrective action. Details for evaluation
and resolution of disruptive behavior problems may be out-

lined in medical staff policy. A sample disruptive behavior
policy is included as Appendix E.

Summary Suspension

Summary suspension of privileges or medical staff member-
ship is a drastic action only justified—and only protect-
ed—under the most serious of circumstances. “AMA poli-
cy is that: (1) Summary suspension of clinical privileges is
an extraordinary remedy which should be used only when
the physician’s continued practice presents an ‘imminent
danger to the health of any individual.” AMA Policy H-
375.965. Joint Commission Standard MS.1.20 Element of
Performance 13 states that the medical staff bylaws include
“Indications for summary suspension of a practitioner’s
medical staff membership or clinical privileges.” In addi-
tion, under Joint Commission Standard MS.1.20 Element
of Performance 30, medical staff bylaws must include “The
process for summary suspension of a practitioner’s medi-
cal staff membership or clinical privileges.” Medical staff
bylaws provisions allowing summary suspension must be
constructed carefully, with particular regard to the grounds
for suspension, the body or individuals permitted to impose
suspension, and the process by which the person subject to
the suspension may be heard.

The Health Care Quality Improvement Act conditions
peer review immunity from antitrust and other civil liabil-
ity on the availability of notice and hearing rights to the
physician. The Act, however, explicitly states that it is not
to be construed as “precluding an immediate suspension

or restriction of clinical privileges, subject to subsequent
notice and hearing or other adequate procedures, where
the failure to take such an action may result in an immi-
nent danger to the health of any individual.” 42 U.S.C.
§11112 (c)(2). This standard is advisable for inclusion in
medical staff bylaws to promote protection of the summary
suspension decision. Despite the Act’s protections, many
medical staff bylaws fail to meet the standard by permitting
summary suspension for failure to comply with hospital
policy or minor infraction of medical staff bylaws. Liability
for failing to meet the conditions for summary suspension
can be high; the trial court in Poliner v. Texas Health
Systems (No. Civ.A.3:00-CV-1007-P, 2006 WL 770425
(N.D. Tex. Mar. 27, 2006)) awarded a cardiologist $360
million in damages because the summary suspension of his
catheterization lab privileges was not motivated by quality
improvement. Medical staffs should be wary of any attempt
to circumvent the parameters the federal law lays out for
protected summary suspension by renaming it “precaution-
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ary suspension” or “investigative suspension,” as if nam-
ing the action something else permits those involved to
suspend a physician for the wrong reasons.

Medical staff bylaws should clearly identify who can im-
pose summary suspension. Because suspension should be
based on a clinical determination that the practitioner’s
action under privileges endangers a person’s health, it is
logical to allow only other clinicians, such as the chief of
staff or the chief of a department, to suspend. Under AMA
Policy H-375.965, “The decision to summarily suspend a
member’s medical staff membership or clinical privileges
should be made by the chief of staff, chair or vice-chair of
the member’s clinical department, or medical executive
committee.” (See Principle 6C of Appendix K: Principles
for Strengthening the Physician-Hospital Relationship.)
Note that state law may define the authorities who are
permitted to suspend summarily or may limit protection
of summary suspension depending on who suspended.

See Berry v. Oak Park Hosp., 628 N.E.2d 1159 (IIl. App.
Ct. 1993) (suspension by administrator not covered by im-
munity granted to committees).

Sample Bylaw: Summary Suspension

Circumstances

The Chief of Staff, and Chair or Vice Chair of the respective
department, or the Medical Executive Committee shall constitute
an ad hoc committee for the limited purposes of this Section
and shall have the right, whenever action must be taken immedi-
ately because continuation of practice of a practitioner consti-
tutes an immediate danger to the public, including patients, visi-
tors, and hospital employees and staff or for those administrative
circumstances specified below, to summarily suspend all or any
portion of the clinical privileges of a practitioner, effective imme-
diately upon imposition. Where summary suspension is imposed
by the Medical Executive Committee in the absence of the Chief
of Staff, the Medical Executive Committee should immediately
transmit notice of the suspension to the Chief of Staff.

Illinois State Medical Society Model Medical Staff Bylaws $XI. C.1.

See also Appendix ]J: AMA Board of Trustees Report on
Principles for Incident-Based Peer Review and Disciplining
at Health Care Organizations.

The summary suspension or restriction should not be
considered a final action until adopted as such by the
board of trustees following exhaustion of hearing and ap-
peal rights. The medical staff bylaws should include a clear
statement that summary suspensions and other adverse
actions are not to be reported to the National Practitio-
ner Data Bank (NPDB) or relevant state agencies, if state

law so permits, until taken as a final action by the board.
While it is critical that procedures be followed in imposing
summary suspension, the medical staff should be mindful
of the 15-day deadline for reporting a summary suspension
that lasts longer than 30 days. See 45 C.ER. §60.5(c) and
§60.9(a)(1)(i). NPDB Guidelines can be accessed online
(www.npdb-hipdb.com/guidebook.html).

Automatic Suspension

Standard MS.1.20 calls for medical staff bylaws to include
“Indications for automatic suspension of a practitioner’s
medical staff membership or clinical privileges,” under
Element of Performance 12, and, under Element of Per-
formance 29, “The process for automatic suspension of a
practitioner’s medical staff membership or clinical privi-
leges.” Medical staff bylaws should provide for automatic
suspension of clinical privileges when a basic substantial
qualification, such as state licensure, is no longer met.
Automatic suspension is appropriate when there is no
subjective evaluation involved, and the suspension is
based on a clear matter of fact. Automatic suspension is
also employed as an enforcement tool for medical records
completion.

Sample Bylaw: Automatic Suspension

1) State Board Action

Action by the Texas State Board of Medical Examiners or other
appropriate licensing board revoking or suspending a practitioner’s
license shall automatically suspend the practitioner’s Staff mem-
bership and clinical privileges. Action by the appropriate state
licensing board revoking or suspending the license of a limited
license professional exercising clinical privileges shall automati-
cally suspend the limited license professional’s clinical privileges.
Such suspension of Staff membership and clinical privileges shall
continue throughout the period during which the practitioner’s
license is revoked or suspended. In the absence of any corrective
action which has adversely affected the practitioner’s Staff mem-
bership or clinical privileges, the suspension described in this
paragraph shall automatically terminate upon the reinstatement
of the practitioner’s license by the Texas State Board of Medical
Examiners or other appropriate state licensing board.

2) Drug Enforcement Administration Action

Action by the Drug Enforcement Administration (including
voluntary relinquishment by the practitioner) revoking or
suspending a practitioner’s controlled substances registration
shall automatically suspend the Staff membership and clinical
privileges to the extent necessary to be consistent with the
action taken by the Drug Enforcement Administration. Action by



the Drug Enforcement Administration revoking or suspending the
controlled substances registration of a limited license profes-
sional exercising clinical privileges shall automatically suspend
the limited license professional’s clinical privileges to the extent
consistent with the action taken by the Drug Enforcement Ad-
ministration. In the absence of any corrective action which has
adversely affected the practitioner’s Staff membership or clinical
privileges, the suspension described in this paragraph shall auto-
matically terminate upon the reinstatement of the practitioner’s
registration by the Drug Enforcement Administration.

3) Medical Records—Staff Generally

A Staff member may have automatic suspension imposed for fail-

ure to complete medical records in accordance with Staff Rules

and Regulations and these Bylaws, in the following manner:

a) A temporary suspension in the form of withdrawal of ad-
mitting privileges (hereinafter called a “no bed status”),
effective until medical records are completed, shall be
imposed following the recommendation of such suspension
to the Medical Executive Committee by the Medical Records
Committee. Such suspension shall be imposed automati-
cally beginning seven (7) business days after the mailing by
registered mail, certified mail, or by personal service to the
affected Staff member, at his or her current office address
supplied by him or her to the Hospital, of a written notice
from the Chief of Staff of the Staff member’s delinquency
in completing his or her medical records, with the Chief
of Staff also sending a copy of said notice to the Medical
Records Committee. During this seven (7) day period, the
affected Staff member may explain any extenuating
circumstances to the Chief of Staff who, in his discretion,
may extend the period before the temporary suspension
shall begin.

b) Remaining on no bed status in excess of thirty (30) days
consecutively or forty-five (45) days total in any twelve-
month period shall be grounds for immediate corrective
action pursuant to Section A of this Article.

4) Medical Records—Consulting Staff and Limited License

Professionals Exercising Clinical Privileges

A Consulting Staff member or limited license professional may

have automatic suspension imposed for failure to complete

medical records in accordance with Staff Rules and Regulations

and these Bylaws, in the following manner:

a) A temporary suspension in the form of a withdrawal of all
of a Consulting Staff member’s consulting privileges and
all of a limited license professional’s clinical privileges
(hereinafter referred to as “consulting status”), except as to
those patients to which the affected practitioner is providing
direct patient care services or is acting as a consultant at
the time of the suspension, effective until medical records

are completed, shall be imposed following the recommenda-
tion of such suspension to the Medical Executive Committee
by the Medical Records Committee. Such suspension shall
be imposed automatically beginning seven (7) business days
after the mailing by registered mail, certified mail, or by per-
sonal service to the affected practitioner, at his or her cur-
rent office address supplied by him or her to the Hospital, of
a written notice from the Chief of Staff of the practitioner’s
delinquency in completing his or her medical records, with
the Chief of Staff also sending a copy of said notice to the
Medical Records Committee. During this seven (7) busi-
ness day period, the affected practitioner may explain any
extenuating circumstances to the Chief of Staff who, in

his discretion, may extend the period before the temporary
suspension shall begin.

b) Remaining on no consulting status in excess of thirty (30)
days consecutively or forty-five (45) days total in any twelve-
month period shall be grounds for immediate corrective
action pursuant to Section A above.

5) Notice

The Chief of Staff shall promptly transmit notice of any suspen-
sion based on failure to complete medical records as described
in Paragraphs (3) and (4) above to the Administrator, who shall
promptly notify the affected practitioner in writing of the suspen-
sion and the grounds therefore and notice of his or her rights,

if any, under Article XII in the form prescribed by Section A (4)
above. This notice shall be delivered to the practitioner in per-
son, if practical; if not, then by certified or registered mail. The
Administrator shall likewise transmit notice of any suspension
under Paragraphs (1) or (2) above.

6) Enforcement

It shall be the duty of the Chief of Staff and the Medical Execu-
tive Committee to cooperate with the Administrator in enforcing
all automatic suspensions.

Texas Medical Association Model Medical Staff Bylaws $XI.D.
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Hearing Process

Joint Commission Standard MS.1.20, Element of Per-
formance 32 outlines the need for a mechanism for a fair
hearing and appeal procedure being defined in the medical
staff bylaws. The practice of devising a “fair hearing plan”
as separate from but cross-referenced in the medical staff
bylaws may violate state law. See Illinois Hospital Licens-
ing Act, 210 I1l. Comp. Stat. 85/10.4. The Joint Commis-
sion Standard calls for an appellate review in addition to
a hearing, a two-tier approach common in medical staff
bylaws but rarely mandated by law. See Colo. Rev. Stat.
§12-36.5-104(8)(a), providing for appellate review before
the hospital board.

The purpose of the hearing process, to test the data
gathered and determine the truth, is sometimes lost in

the scramble to meet technical requirements. Providing

a full and fair hearing whenever warranted, subjecting its
outcome to review for fairness and evidentiary support by
an appellate body, and detailing the procedures in medical
staff bylaws voted on by all medical staff and board mem-

bers should meet the legal tests and also arrive at the truth.

Actions Resulting in Entitlement to
Hearing Rights

The grounds triggering hearing rights should be unequivo-
cally specified in the medical staff bylaws. Typically the
grounds triggering a hearing include suspension, or revo-
cation of privileges or membership, however the medical
staff bylaws may state the triggering events specifically in
this section of the bylaws. Federal and state law set the
minimums for actions that give rise to hearing rights. The
medical staff and hospital typically set higher standards.

Immunity under the Health Care Quality Improvement
Act (HCQIA) is available for a “professional review ac-
tion,” defined as an action or recommendation of a profes-
sional review body taken or made in the course of profes-
sional review, which may adversely affect the physician’s
clinical privileges or membership in a professional society
and is based on the physician’s competence or professional
conduct. “Adversely affect” is, in part, defined as “reduc-
ing, restricting, suspending, revoking, denying, or failing
to renew clinical privileges or membership in a health care
entity.” 42 U.S.C. §11151(1). To come within the purview
of the HCQIA, the physician’s conduct or competence
problem must affect or could adversely affect the health or

welfare of a patient or patients. 42 U.S.C. §11151(9). To

qualify a peer-review activity for federal immunity, medi-
cal staff bylaws at a minimum should allow hearing rights
for actions or recommendations based on competence

or professional conduct. State thresholds for notice and
hearing rights vary. The states that attach hearing rights to
actions reported to state licensing agencies (see Cal. Bus.
& Prof. Code §809.1(b)) may generally be met by expand-
ing the grounds for hearings to include a category for any
recommendation or action that would be reportable if
adopted. State law may impose no limits to hearing rights.
See Illinois Hospital Licensing Act, 210 I1l. Comp. Stat.
85/2(b)(3) (extends hearing rights for any and all adverse
actions, including those based on economics).

Sample Bylaws: Hearing Rights

When any practitioner receives notice of a recommendation of
the Medical Executive Committee that if ratified by the Board
will adversely affect the practitioner’s appointment to or status
as a member of the Staff or exercise of clinical privileges, the
practitioner shall be entitled to a hearing before an ad hoc
committee of the Staff.

Texas Medical Association Model Medical Staff Bylaws $XII.A.1.

Statutory Standards for Hearings

Under the HCQIA, immunity for peer review activities
and actions is conditioned on good faith and fair notice and
hearing procedures. The Act defines fair notice and hearing
minimums in a “safe harbor” approach. Under a safe-har-
bor approach, any procedure meeting the Act’s standards is
automatically deemed fair. The standards, set forth below,
should be the minimum for notice and hearing rights in
medical staff bylaws. Medical staff hearings will be deemed
fair if the standards for fairness are met or waived.

Standards for Fair Hearings, Health Care Quality Improve-
ment Act of 1986
Action notice
The physician is to be given notice stating
(@) (i) That a professional review action has been proposed to
be taken against the physician;
(ii) Reasons for the proposed action;
That the physician has the right to request a hearing on
the proposed action;
(ii) Any time limit (of not less than 30 days) within which to
request such a hearing, and
(c) A summary of rights in the hearing.

Hearing notice
If a hearing is requested, the physician must be given notice stating



(@) The place, time and date of the hearing, which date shall
not be less than 30 days after the date of the notice; and

(b) A list of the witnesses (if any) expected to testify at the
hearing on the part of the professional review body.

Hearing body

If a hearing is requested, the hearing shall be held (as deter-

mined by the hospital)

(a) Before an arbitrator mutually acceptable to the physician
and the hospital;

(b) Before a hearing officer who is appointed by the entity and
who is not in direct economic competition with the physi-
cian involved; or

(c) Before a panel of individuals who are appointed by the
entity and are not in direct economic competition with the
physician involved.

Hearing rights

In the hearing, the physician involved has the right

(a) To representation by an attorney or other person of the
physician’s choice,

(b) To have a record made of the proceeding, copies of which
may be obtained by the physician upon payment of any
reasonable charges associated with the preparation thereof,

(c) To call, examine and cross-examine witnesses,

(d) To present evidence determined to be relevant by the hearing
officer, regardless of its admissibility in a court of law, and

(e) To submit a written statement at the close of the hearing.

Hearing completion

Upon completion of the hearing, the physician has the right

(a) To receive the written recommendation of the hearing body,
including a statement of the basis for the recommendation,
and

(b) To receive the written decision of the hospital, including a
statement of the basis for the decision.

These standards are not mandatory under the Act. A med-
ical staff or health care entity can earn immunity without
meeting the exact standards listed above but would have
to prove that the process was fair.

States may require more detail in regard to fair hearing
rights and procedures. For example, under the Illinois pro-
cedural standard, a requested hearing must begin 15 days
after the suspension, as opposed to the Act’s standard that
hearings are not to begin sooner than 30 days after notice.

See 210 I1l. Comp. Stat. 85/10.4(b)(2)(c)(i).

Other state law provisions may not conflict with the fed-
eral standards but should fill out the Act’s skeletal process.

For example, the Health Care Quality Improvement Act
is silent on the issue of burden of proof. California’s peer-
review statute resolves this common procedural problem
with the following mandate:
(1) The peer review body shall have the initial duty to
present evidence which supports the charge or recom-
mended action; (2) Initial applicants shall bear the
burden of persuading the trier of fact by a preponder-
ance of the evidence of their qualifications by produc-
ing information which allows for adequate evaluation
and resolution of reasonable doubts concerning their
current qualifications for staff privileges, membership,
or employment. Initial applicants shall not be per-
mitted to introduce information not produced upon
request of the peer review body during the application
process, unless the initial applicant establishes that the
information could not have been produced previously
in the exercise of reasonable diligence; and (3) Except
as provided above for initial applicants, the peer
review body shall bear the burden of persuading the
trier of fact by a preponderance of the evidence that
the action or recommendation is reasonable and

warranted. Cal. Bus. & Prof. Code §809.3(b).

“Preponderance of the evidence” can be translated simply
as “more likely than not.” The California approach seeks
to have the burden of proof fall to the party that has the
data. It is a reasonable provision for bylaws of medical
staffs in other states when conflicting local standards are
absent. State law governing hearing rights must be reflected
in the medical staff’s bylaws.

Hearing Body

To meet the requirements of the HCQIA, the hearing
body must be selected by the hospital, presumably by
delegating selection to the administrator or chair of the
board. Medical staff bylaws predating the HCQIA, and
many revised after its adoption in 1986, typically authorize
the chief of staff or medical executive committee to select
the hearing body. The authority of the chief medical staff
officer to appoint a medical staff committee should be
preserved. Further, it is critical that an impartial panel be
appointed and the chief of staff is likely to be more familiar
with the personalities and biases of medical staff members.
To meet these ends while satisfying the requirements of
the Act, the medical staff bylaws should provide that the
chief of staff recommend members for the hearing panel
and the administrator, as delegate of the hospital, appoint
the committee.

54—



The Act also permits the hospital or health care entity to
choose one of three types of hearing bodies—an arbitrator,
a hearing officer sitting alone or a hearing panel. For most
medical staffs, the hearing panel provides the most impartial
fact-finding by peers. In unusually small medical staffs or
where there is a question regarding impartiality, an impartial
panel may not be consistently possible. The small medical
staff may want to preserve in its bylaws the option of choos-
ing among the three hearing options on a case-by-case basis
or seek outside physicians to participate in peer review.

Sample Bylaw: Hearing Body for Small Medical Staffs
If a hearing is requested, the chief of staff shall make a recom-
mendation to the administrator from among the following options:
(a) Hearing Committee: The chief of staff may recommend
that the administrator, on behalf of the hospital, appoint a
hearing committee to be composed of no fewer than three
members of the medical staff selected by the chief of staff.
The chief of staff shall also designate a committee chairman
from among the committee members selected.

Committee members shall gain no direct financial benefit
from the outcomes and (to the extent possible) shall not
have acted as accuser, investigator, fact-finder, initial deci-
sion maker, or otherwise actively participated in the consid-
eration of the matter leading up to the recommendation or
action. However, knowledge of the matter involved shall not
preclude a member of the medical staff from serving as a
member of the hearing committee.

In the event that it is not feasible to appoint a hearing com-
mittee from the medical staff or the request of the physician
under review upon a showing of impartiality or bias, the
chief of staff may select physicians or other practitioners
who are not members of the medical staff and recommend
them for temporary medical staff membership under these
bylaws for the period of the hearing. The chief of staff may
also recommend that the administrator appoint a hearing
officer who meets the requirements of this article to conduct
the hearing for the hearing committee. If requested by the
hearing committee, the hearing officer may participate in
the deliberations of such committee and be a legal advisor
to it, but the hearing officer shall not be entitled to vote.

(b) Hearing Officer: The chief of staff may recommend that the
administrator, on behalf of the hospital, appoint a hearing
officer to conduct the hearing. The hearing officer may be an
attorney at law qualified to preside over a quasi-judicial hear-
ing, but an attorney regularly used by the hospital or medical
staff for legal advice regarding its affairs and activities shall
not be eligible to serve as hearing officer. The hearing officer

shall gain no direct financial benefit from the outcome and
must not act as a prosecuting officer or as an advocate.

(c) The chief of staff may recommend that the administrator,
on behalf of the hospital, appoint an arbitrator who shall be
mutually acceptable to the member under review and the
medical staff and the hospital.

The hearing officer, hearing committee chairman, if no hearing
officer is named, or arbitrator shall be the presiding officer. The
administrator shall follow the chief of staff's recommendation
unless it is inconsistent with these bylaws or with the law.

It is also important to preserve the purpose of the hearing
committee by directing its report to the governing body for final
action following exhaustion or waiver of appeal rights. Some
medical staff bylaws permit the hearing committee report to be
directed to the medical executive committee for action. Since,
in most cases, the medical executive committee is the accuser,
it should not be given the opportunity of overriding the im-
partial hearing body. State law may mandate that the hearing
committee report directly to the governing body, as is the case
in lllinois.

210 Ill. Comp. Stat. 85/10.4(b)(2)(C).

Medical Staff Fair Hearing and Due Process
Chart adapted from Dr. John Malcom’s Pennsylvania Organized
Medical Staff Section materials
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Under Pennsylvania regulations, differences between the MEC recommendation
and the Board must go to a Joint Conference Committee prior to the Board’s
final action. 28 Pa. Code §107.5(b)(5).



Reporting Actions to Governmental Agencies

Medical staff bylaws should include procedures to promote
compliance with reporting laws and prevent unnecessary
reports.

At the federal level, the National Practitioner Data Bank
(NPDB) gathers adverse data about physicians and dentists
and to a lesser degree, due to the fact that reporting is op-
tional, other practitioners. Failure to report adverse actions
against physicians and dentists to the NPDB jeopardizes
immunity available under the Health Care Quality Im-
provement Act, creating an incentive to report even if filing
is not clearly mandated. Proper procedures in medical staff
bylaws can provide direction to prevent loss of immunity
and can close loopholes and clarify ambiguities left in the
regulations. The NPDB’s reporting and querying require-
ments are found in regulations at 45 C.ER. §60 et seq.

Although the NPDB offers the option of reporting actions
taken against practitioners other than physicians and den-
tists, hospitals and medical staffs may choose not to report
other practitioners. Whatever the determination, it should
be included in the medical staff bylaws.

NPDB reports are permanent, surviving even the death

of the physician reported, and must be obtained by hospi-
tals whenever a physician applies for initial medical staff
membership or seeks to renew membership or privileges.
Managed care entities, medical groups, or other employers
of physicians may query the NPDB regarding the physician
so long as they are either a hospital or otherwise fall under
the definition of “health care entity” in the Health Care
Quality Improvement Act, 42 U.S.C. §11151(4). Given
the potential damage that inappropriate NPDB reports
may cause a physician’s reputation and career, physicians
and medical staffs have a clear interest in accurate NPDB
reporting.

NPDB regulations have circumscribed mechanisms for cor-
recting mistakes and misinformation. The reported indi-
vidual cannot directly file a correction. Rather, the subject
must attempt to persuade the reporting entity to correct its
original report. To avoid a lengthy NPDB dispute process,
medical staff bylaws should include a minimal dispute pro-
cess between the physician and the reporting entity.

Sample Bylaw: National Practitioner Data Bank Reporting

1. Adverse Action Reports
The medical center’s authorized representative shall report
an adverse action to the National Practitioner Data Bank only

upon its adoption as a final action by the governing board

and only using the description set forth in the final action as
adopted by the governing board following completion of the
hearing process in which the description has been included in
the notice and has been subject to discussion by the parties.
Where no hearing was requested or granted, the member shall
be granted the opportunity to meet with the chief of staff

and the medical center’s authorized representative to review
and discuss the proposed data bank report before it is filed.
The medical center’s authorized representative shall report
any and all revisions of an adverse action, including but not
limited to any expiration of the final action consistent with
the terms of that final action.

2. Dispute Process
A member who was the subject of an adverse action report
may request an informal meeting to dispute the report filed.
The report dispute meeting shall not constitute a hearing
and shall be limited to the issue of whether the report filed
is consistent with the final action issued. The meeting shall
be attended by the subject of the report, the chief of staff,
and the medical center’s authorized representative.

>> Return to beginning of this section
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Officers and Representatives of

the Medical Staff

Under Joint Commission Standard MS.1.20, Element of
Performance 28, the medical staff bylaws must provide for
selection and removal of medical staff officers. Note that
such provisions should be written into bylaws as opposed
to a separate “organizational manual.”

Elections

The Joint Commission lists election and removal of medical
staff officers among the elements defining medical staff self-
governance. Specifically, Element of Performance 1 for Joint
Commission Standard MS.1.10 states, “The organized medi-
cal staff is self-governing as referenced in the bullets defining
self-governance on page MS-5,” which include “Selecting
and removing medical staff officers.” Board control over
the outcome or interference in the process of medical staff
elections for any reason contradicts accreditation standards
and often generates controversy and ill will. A medical staff
bylaws provision subjecting medical staff elections to board
approval was the subject of litigation in the California case
Eisenhower Memorial Hospital v. Stoltzman (No. E006511,
Cal. Ct. App. 1989). In that case, the board sought a restrain-
ing order against the medical executive committee after
the medical staff recognized its duly elected president-elect
despite a board action to disapprove his election. After two
years of contentious debate, the board approved the presi-
dent-elect and accepted the medical staff’s amendment to the
bylaws deleting the board’s authority to approve or disapprove
elections. AMA policy confirms that selection and removal
of officers is essential for medical staff self-governance. AMA
Policy H-235.980. Further, AMA policy urges the Joint Com-
mission to change the accreditation standards to require that
all medical staff bylaws and hospital governing documents
recognize the inherent authority of the medical staff to elect
and seat its medical staff officers and that such elections of
officers are not subject to hospital governing body approval,
affirmation or concurrence. AMA Policy H-220.962.

In addition to officers, the medical staff should establish
mechanisms for election of medical staff representatives to
other bodies. The AMA supports medical staff representa-
tion at all meetings of the governing body, with the right of
voice and vote, if appropriate and consistent with applicable
law. AMA Policy H-225.983. Medical staffs of all hospital
and health care entities are encouraged to select a represen-
tative to the AMA Organized Medical Staff Section.

Conflicts of Interest

The AMA encourages medical staffs to include in bylaws a
requirement that candidates disclose any conflict of inter-
est: “Candidates for election or appointment to medical
staff offices, department or committee chairs, or the medi-
cal executive committee, should disclose in writing to the
medical staff, prior to the date of election or appointment,
any personal, professional or financial affiliations or re-
sponsibilities on behalf of the medical staff.” AMA Policy
H-235.970. Under Joint Commission Standard LD.2.20
(which goes into effect in January 1, 2009) Element of Per-
formance 1 calls for “The governing body, senior managers
and leaders of the organized medical staff work together

to define, in writing, what constitutes a conflict of interest
that could affect safety and quality involving individual
members of leadership groups.” Safety and quality could
obviously be affected by a medical staff leader’s conflict of
interest; therefore, the medical staff bylaws should address
the various situations in which conflict of interest must be
considered.

Included in such disclosure should be any contractual or
employment relationship with the hospital, to allow the
medical staff members voting to make an informed deci-
sion as to whether the candidate will be able to act in

the best interest of the medical staff. Any information
disclosed, particularly personal financial information in
the limited circumstances in which it is relevant, should
be kept confidential and limited to the issue of election or
appointment to a leadership position.

Sample Bylaw: Disclosure of Interest

All nominees for election or appointment to medical staff offices,
department chairships, or the medical executive committee
shall, at least [20] days prior to the date of election or appoint-
ment, disclose in writing to the medical executive committee
those personal, professional, or financial affiliations or relation-
ships of which they are reasonably aware, including contractual,
employment or other relationships with the hospital, which could
foreseeably result in a conflict of interest with their activities or
responsibilities on behalf of the medical staff.

California Medical Association Model Medical Staff Bylaws
§14.6.

See also Appendix I: The American Medical Association
Organized Medical Staff Conflict of Interest Guidelines.



Duties of Officers

Duties of elected officials of the medical staff should be
clearly delineated in the medical staff bylaws and should
be designed to promote medical staff self-governance.

Sample Bylaws: Duties

2.2-1 Chief of Staff

The chief of staff shall serve as the chief officer of the medical

staff. The duties of the chief of staff shall include, but not be

limited to:

(a) enforcing the medical staff bylaws and rules and regulations
and policy, implementing sanctions where indicated, and
promoting compliance with procedural safeguards where
corrective action has been requested or initiated.

(b) calling, presiding at and being responsible for the agenda of
all meetings of the medical staff.

(c) serving as chair of the medical executive committee, with vote.

(d) serving as a member of the joint conference committee.

(e) serving as an ex officio member of all other staff commit-
tees. As an ex officio member of such committees, the chief
of staff will have no vote, unless his or her membership in a
particular committee otherwise is required by these bylaws.

(f) interacting with the CEO and board of [trustees or direc-
tors] in all matters of mutual concern within the hospital.
The chief of staff shall be a voting member of the board of
[trustees or directors].

(g) appointing, in consultation with the medical executive com-
mittee, committee members for all standing and special
medical staff, liaison, or multidisciplinary committees,
except where otherwise provided by these bylaws, and desig-
nating the chair of these committees except where otherwise
indicated.

(h) representing the views and policies of the medical staff to
the board of [trustees or directors] and to the CEO.

(i) being a spokesperson for the medical staff in external pro-
fessional and public relations.

(j) performing such other functions as may be assigned to him
or her by these bylaws, by the medical staff or by the medi-
cal executive committee.

(k) serving on liaison committees with the board of [trustees or
directors] and administration, as well as outside licensing or
accreditation agencies.

2.2-2 Chief of Staff-elect

The chief of staff-elect shall assume all duties and authority of the
chief of staff in the absence of the chief of staff. The chief of staff-
elect shall be a member of the medical executive committee of the
medical staff and of the joint conference committee, and shall per-
form such other duties as the chief of staff may assign or as may be
delegated by these bylaws or by the medical executive committee.

2.2-3 Secretary-treasurer

The secretary-treasurer shall be a member of the executive

committee. The duties shall include, but not be limited to:

(a) maintaining a roster of members.

(b) keeping accurate and complete minutes of all medical
executive committee and medical staff meetings.

(c) calling meetings on the order of the chief of staff or medical
executive committee.

(d) attending to all appropriate correspondence and notices on
behalf of the medical staff.

(e) receiving and safeguarding all funds of the medical staff.

(f) excusing absences from meetings on behalf of the medical
executive committee.

(g) performing such other duties as ordinarily pertain to the of-
fice or as may be assigned from time to time by the chief of
staff or medical executive committee.

Ohio State Medical Association Model Medical Staff Bylaws $2.2.

Duties of Medical Staff Representatives

In addition to elected officers, medical staffs may structure
its governance to include electing individuals whose
leadership role is limited to representing the organized
medical staff to outside entities. This spreads out the duties
of leadership among more members, which may help to
alleviate the burden and time commitment for officers.

Participation in the AMA Organized Medical Staff
Section (OMSS) and in some states, a state medical
society organized medical staff section, provides the
medical staff with a powerful connection to other medical
staffs who are facing the same challenges. Networking

and education through the AMA-OMSS is an efficient
and effective means of promoting professionalism and
preserving medical staff self-governance. The medical staff
bylaws should describe the duties of the AMA-OMSS

representative.

Sample Bylaw: Organized Medical Staff Representative

and Alternate

The duties of the organized medical staff representative shall

include, but not be limited to:

(a) representing the organized medical staff in the [Ohio State
Medical Association (OSMA)] OMSS general assembly.

(b) reporting OSMA-OMSS activities to the chief of staff.

(c) such other duties as may be assigned from time to time by
the chief of staff or the medical executive committee.

The duties of the organized medical staff representative alter-

nate shall include, but not be limited to assuming all duties and

authority of the organized medical staff representative in the



absence of the representative.
Ohio State Medical Association Model Medical Staff Bylaws $2.2.

Membership on the board of trustees is specifically encour-
aged by the AMA, which states, “(1) It is the policy of the
AMA that physicians who are members of the medical
staff shall be eligible for, and should be included in, full
membership on hospital governing bodies and their action
committees in the same manner as are other knowledge-
able and effective individuals. Other physicians also should
be considered eligible for membership on the governing
body. The hospital medical staff should have the right of
representation at all meetings of the governing body by
medical staff members elected by the medical staff having
the right of attendance, voice and, if appropriate, vote.
Compensation to medical staff members for service to the
hospital should not preclude the physician’s membership
on the hospital governing board. (2) Hospital conflict of
interest policies should include physician medical staff
members of hospital governing boards.” AMA Policy
H-225.983. Hospitals should not have conflict-of-interest
policies that apply solely to medical staff members on the
governing body. Hospital board membership is also encour-
aged by the Joint Commission. Element of Performance 10
of Joint Commission Standard LD.1.30 states, “Organized
medical staff members are eligible for full membership in
the [organization’s] governing body, unless legally prohib-
ited.” (See Principle 10 of Appendix K: AMA Principles
for Strengthening the Physician-Hospital Relationship.)

Sample Bylaw: Hospital Board of [Trustees or Directors]

Representative and Alternate

The duties of the medical staff’s representative on the hospital

board of [trustees or directors] shall include, but not be limited to:

(a) representing the medical staff on the hospital board and
any board committees to which the representative is named,
with vote.

(b) reporting board activities to the medical executive committee.

(c) such other duties as may be assigned from time to time by
the chief of staff or the medical executive committee.

The duties of the medical staff representative and alternate shall

include, but not be limited to assuming all duties and authority

of the medical staff representative on the hospital board in the

absence of the representative.

Ohio State Medical Association Model Medical Staff Bylaws $2.2.

Orientation and Training of Officers

Medical staff officers incur great responsibility when as-
suming office. Expectation that the duties require no intro-

duction is unrealistic and incorrect. Medical staffs should
support effective leadership by requiring and financing
medical staff officer training.

Medical staff leadership seminars are available commer-
cially and through professional associations. The medical
staff should carefully screen seminars before accepting the
offerings as appropriate training for medical staff leader-
ship, as some commercial seminars denigrate medical

staff rights, responsibilities and self-governance. Medical
staffs should consult the AMA-OMSS staff and leader-
ship regarding suitable medical staff leadership training.
Further, AMA-OMSS educational sessions, usually held in
conjunction with the semiannual AMA-OMSS Assembly
meetings, provide physician-oriented sessions designed to
assist medical staff leadership. Information is available at

the AMA-OMSS Web site (www.ama-assn.org/gofomss).

Removal of Officers

The medical staff bylaws include “the process for selecting
and removing the organized medical staff officers,” under
Element of Performance 28 of Joint Commission Standard
MS.1.20. Both the process and the basis of removal should
be stipulated. As with medical staff elections, removal

of elected officers should be the sole prerogative of the
medical staff. Authorizing the governing body to remove
officers is inconsistent with medical staff self-governance.

Sample Bylaws: Officer Removal

An officer of the Staff may be removed by two-thirds (2/3) vote
of the regular Active Staff members eligible to vote for Staff
officers. Removal may be based only upon failure to perform the
duties of the office held as described in these Bylaws or upon
failure to otherwise adhere to the requirements of these Bylaws.
Illinois State Medical Society Model Medical Staff Bylaws §VII.F.

Departments

[t is customary for medical staffs organized by department
to follow clinical specialty. The medical staff may want

to refrain from naming the departments in the bylaws to
give the medical staff flexibility in merging, eliminating
or creating departments. A directory of departments can
be maintained in the medical staff office. Under this
approach, the medical staff controls a key aspect of its
organizational structure without hospital or health care
entity interference. Further, this approach also streamlines
the medical staff organizational structure and offers more



latitude in medical staff reengineering. Because depart-
ments are not listed in the bylaws, changes in departments
would not be submitted to the governing body for approval.

Sample Bylaw: Formation, Merger, or Elimination of

Departments or Services

A medical staff department or service can be formed, merged,

or eliminated only after a determination by the medical executive

committee of the appropriateness of the action.

(@) The medical executive committee shall determine the for-
mation, merger, or elimination of a department or service to
be appropriate based on consideration of its effects on the
quality of care in the facility and/or community. A determi-
nation of the appropriateness must be based upon the pre-
ponderance of the evidence, viewing the record as a whole,
presented at an open forum before an ad hoc committee
appointed by the chief of staff, by any and all interested
parties, following notice and opportunity for comment.

(b) The medical staff member(s) whose privileges may be ad-
versely affected by the medical staff’'s determination of the
appropriateness of department or service elimination may
request a hearing. Such a hearing will be governed by
the hearing procedure under these bylaws, except that
(1) The hearing shall be limited to the following issues:

(A) whether the medical executive’s determination of
appropriateness is supported by the preponderance of the
evidence; and (B) whether the medical staff followed by its
requirements for notice and comment on the issue of appro-
priateness. (2) All requests for such a hearing will be consoli-
dated. Should an affected medical staff member request a
hearing under this subsection, the medical executive com-
mittee’s action regarding the elimination of the department or
service will be deferred, pending the outcome of the hearing.

(c) Except as specified in this section, the termination of privi-
leges pursuant to the elimination of a department or service
determined to be appropriate by the medical staff shall not
be subject to the procedural rights otherwise set forth in
these bylaws.

Director Authority

Medical staffs should seriously consider the scope of
authority granted to department directors. Joint Commis-
sion MS.1.20, Element of Performance 33, requires that
the medical staff department director’s responsibilities be
specified in the medical staff bylaws and sets forth a list of
minimum responsibilities. These duties include the recom-
mendation of privileges for each department member, all
administrative responsibilities and all clinically related
activities of the department.

While the standards do not require that a single individual
carry out these responsibilities, they may be interpreted as
allowing all clinical duties usually performed by departments
(collectively) to be carried out by a chair, who may be ap-
pointed or employed by the hospital or health care entity.
State laws may not adhere to Joint Commission Standards.
Some states’ legal protections for peer review and quality
improvement are granted to committees or departments and
may not protect activities carried out by an individual.

Selection of a Director

It is important that the department director represent the
department and, as a medical staff official, be accountable
to and selected by the medical staff department or at least
by the Medical Executive Committee. “The AMA supports
amendment of the Joint Commission on Accreditation of
Healthcare Organizations Medical Staff Standard by addi-
tion of the words and selection, so as to read: ‘Responsibili-
ties and selection of department chairmen (referred to as
director in 1997 Standards) are specified in the medical staff
bylaws, rules and regulations.” ” AMA Policy H-220.963.
(See Principle 6.1 of Appendix K: AMA Principles for
Strengthening The Physician-Hospital Relationship.)

Medical staffs should be aware that the heads of some or all
departments may be required by state law, state regulation
or the Medicare conditions of participation to be board
certified, eligible for board certification, or have other
qualifications. Specific eligibility requirements for depart-
ment heads should be set forth in the medical staff bylaws.

Department Leadership Orientation and Training

As with medical staff officers, department leaders should
be supported by requirements for orientation and training.
Again, the medical staff should carefully screen seminars
to ensure medical staff rights, responsibilities and self-
governance issues are included in the program. Medical
staffs should consult the AMA-OMSS staff and leadership
regarding suitable medical staff leadership training. Further,
AMA-OMSS educational sessions, usually held in conjunc-
tion with the semiannual AMA-OMSS Assembly meet-
ings, provide physician-oriented sessions designed to assist
medical staff leadership. Information is available at the

AMA-OMSS Web site (www.ama-assn.org/gofomss).

>> Return to beginning of this section
>> Return to Table of Contents



Committees




Committees

Medical staff bylaws should establish the authority of the
medical executive committee or the president or chief of
staff in forming committees of the medical staff and assign-
ing appropriate tasks as necessary. By keeping the number
of medical staff committees stipulated in the bylaws to a
minimum, the medical staff organization gains flexibility
to carry out its functions in a structure responsive to
current needs.

To maximize legal protections, however, certain functions
should be carried out by a duly constituted committee of
the medical staff. Federal law provides broad protection

for both hospital and medical staff officials, assistants and
committees. The Health Care Quality Improvement Act’s
protections apply to a professional review body, which it
defines as “a health care entity and the governing body

or any committee of a health care entity which conducts
professional review activity, and includes any committee of
the medical staff of such an entity when assisting the gov-
erning body in a professional review activity.” 42 U.S.C.
§11151(11). Persons assisting, contracting, or acting as a
member of the professional review body are also eligible for

the Act’s protections. 42 U.S.C. §11111(a)(1).

Some state laws may establish a higher threshold for im-
munity. To maximize the protections available, critical
functions should be assigned in the medical staff bylaws.
The medical staff must be aware of limitations of confi-
dentiality or immunity protections under state law. For
instance, peer-review actions may be covered under state
law only if carried out by committee. In one case, a sum-
mary suspension imposed by an administrator was held to
fall outside the immunity granted to committee actions.
Berry v. Oak Park Hosp., 628 N.E.2d 1159 (Ill. App.

Ct. 1993). Composition of the committee may or may
not preserve confidentiality or immunity. In Santa Rosa
Memorial Hosp. v. Superior Court, 174 Cal. App. 3d 711
(1985), Cal. Evid. Code §1157’s protection for records and
proceedings of medical staff committees was held to apply
to committees whose members included administration
representatives and other non-medical staff personnel.
Other state laws, however, may vary.

Bylaws provisions describing each committee should
specify its membership, its duties, including reporting
responsibilities, and meeting frequency.

Budget Committee

Medical staff organizations should budget and manage the
funds they receive from application fees and membership
dues. Particularly because funds are involved, a committee
(e.g., Medical Staff Executive Committee or Medical Staff
Budget Committee), rather than an individual, responsible
for oversight and accounting is an appropriate mechanism
for the medical staff organization. The organized medical
staff works with the hospital governing board to develop a
budget to satisfy those requirements and related adminis-
trative activities, which the hospital shall fund, based upon
the financial resources available to the hospital.(See prin-
ciple 8 of Appendix K: AMA Principles for Strengthening
the Physician-Hospital Relationship.)

Sample Bylaw: Budget Committee

Composition

The budget committee consists of [two] members of the medical
staff and the medical staff treasurer [secretary-treasurer] who
will serve as committee chair. Members shall serve three (3) year
terms on a staggered basis, subject to re-appointment.

Duties

The budget committee:

e recommends the annual medical staff budget to the medical
executive committee;

e recommends the amount of annual dues and, if appropriate,
assessments to the medical executive committee;

e meets at the call of the chair but no less frequently than
monthly; and

e fulfills other responsibilities as established in these bylaws
or as are appropriately delegated by the medical executive
committee or the medical staff.

Medical Association of Georgia §11.C.2.

Credentials Committee

A credentials committee is not mandated by Joint Com-
mission standards but is common in medical staff bylaws as
a useful means of performing the key medical staff function
of credentialing. Credentials committees should include a
broad spectrum of specialties represented on the medical
staff to provide informed review of applicants.

Sample Bylaw: Credentials Committee

(1) Composition

The Credentials Committee shall consist of one member from
each department who are regular Active Staff members [or may be
a committee of the whole if the Staff is non-departmentalized].



(2) Duties

The Credentials Committee shall:

(a) Review and evaluate the qualifications of each practitioner
applying for initial appointment, reappointment, or modi-
fication of and for clinical privileges, and, in connection
therewith, obtain and consider the recommendations of the
appropriate departments;

(b) Submit required reports and information on the qualifica-
tions of each practitioner applying for Staff membership
or particular clinical privileges including recommendations
with respect to appointment, membership, category,
department affiliation, clinical privileges and special
conditions;

(c) Investigate, review and report on matters referred by the
Chief of Staff or the Medical Executive Committee regard-
ing the qualifications, conduct, professional character or
competence of any applicant or Staff member, in order to
maintain and improve the quality of medical care rendered
by the Staff; and

(d) Submit periodic reports to the Medical Executive Committee
on its activities and the status of the pending applications.

(3) Meetings

The Credentials Committee shall meet as often as necessary, but
at least once a month. The Committee shall maintain a record
of its proceedings and actions and shall report to the Medical
Executive Committee.

Texas Medical Association Model Medical Staff Bylaws $X.C.

Executive Committee

Under Joint Commission Standard MS.1.20 Elements of
Performance 20, medical staff bylaws are to include “the
medical staff executive committee’s function, size, and
composition; the authority delegated to the medical staff
executive committee by the organized medical staff to

act on its behalf; and how such authority is delegated or
removed.” Under MS.1.20 Element of Performance 23,

the bylaws are to provide “That the medical staff executive
committee acts on the behalf of the organized medical staff
between meetings of the organized medical staff, within
the scope of its responsibilities as defined by the organized
medical staff.” The medical executive committee (MEC)
must be accountable to the medical staff.

Medical staff bylaws listing the duties of the medical
executive committee should stipulate that the duties are
delegated by the medical staff to more clearly meet the
standard. Medical staff bylaws also should clarify how the
medical staff can withdraw the MEC’s authority, in ad-

dition, obviously, to amending the medical staff bylaws
description of the medical executive committee’s duties.

Sample Bylaw: Removal of MEC Authority

The Medical Staff may, at a regular or special meeting at which

a quorum is achieved, remove and reassign any of the authority

here delegated to the Executive Committee for a stated period of
time, for a reason identified and supported by the meeting, by a
vote of two-thirds (2/3) of the voting members.

Functions stipulated by Joint Commission Standard MS.1.40,
and its Rationale and Elements of Performance, include the
“primary authority for activities related to self-governance
of the medical staff” and responsibility for recommendations
made directly to the board regarding the medical staff’s
structure and mechanisms for reviewing credentials, delin-
eating privileges, terminating membership, and extending
fair hearing rights, membership, and clinical privileges

for each individual, as well as for participating in hospital
improvement activities. The medical executive committee
should also receive and act on reports from medical staff
committees, departments and “assigned activity groups”
under Joint Commission Standard MS.1.40, Element of
Performance 12. Establishing in the medical staff bylaws
that all medical staff committees and departments report
only to the medical executive committee addresses these
standards. More important, setting up such a structure
allows the medical staff’s activities to be coordinated.

Composition of the medical executive committee is criti-
cal to medical staff self-governance. To comply with Joint
Commission Standards, under MS.1.40 Element of Perfor-
mance 4, “the majority of voting medical staff executive
committee members are fully licensed physician actively
practicing in the hospital”; however, “all members of the
organized medical staff, of any discipline or specialty, are
eligible for membership on the medical staff executive
committee” under Element of Performance 3 of MS.1.40.
AMA policy supports election of the voting members of
the executive committee by the medical staff member-
ship, in the case of members at large, or by departments,
in the case of department representatives. AMA Policy
H-220.943. The executive committee would thus be rep-
resentative of the membership as opposed to being limited
to department chiefs who might be employed by, under
contract to, or otherwise appointed to that position by
the hospital. In addition, at its 1993 interim meeting, the
AMA-OMSS adopted substitute resolution 29, a policy
asking that the AMA-OMSS encourage all hospital medi-
cal staffs to include their AMA-OMSS representative on
the medical executive committee.
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Joint Commission Standard MS.1.20 Element of Perfor-
mance 21 calls for the bylaws to address not only how
medical executive committee members are selected but
also how they are removed from the committee.

Sample Bylaw: Removal of MEC Members

Members shall be removed from the Medical Executive Com-
mittee upon resigning or being removed by operation of these
Bylaws from the Medical Staff leadership position qualifying for
Committee membership. At-large members may be removed for
any reason by action of the medical staff, by majority vote of the
members in which fifty percent of the voting membership
participates.

Joint Commission Standard MS.1.40, Element of Perfor-
mance 2, states that “the chief executive officer (CEO) of
the hospital or his or her designee attends each executive
committee meeting on an ex-officio basis, with or without
vote.” The AMA supports amending this standard to state
that the chief executive officer or designee “may be invited
to attend meetings of the Executive Committee of the

medical staff.” AMA Policy H-220.978.

Arguably, an MEC meeting going into executive session
which excludes the CEO or designee from that portion
of the meeting would not violate this AMA policy.
Despite the Joint Commission Standard, the MEC and
all medical staff committees would be prudent to retain
the authority to go into executive session whenever the
presence of the administrator or other nonmember

may impede the fulfillment of the committee’s
responsibilities.

Sample Bylaw: Medical Executive Committee

(1) Composition

The Medical Executive Committee shall consist of the officers of
the Staff and the department Chair. The Administrator or his or

her designee shall not be members but may be invited to attend
meetings.

The majority of the members of the Medical Executive Committee
must be regular Active Staff members.

(2) Duties

The Duties of the Medical Executive Committee shall include,

but not be limited to:

(a) Representing and acting on behalf of the Staff in the inter-
vals between Staff meetings, subject to such limitations as
may be imposed by these Bylaws;

(b) Coordinating and implementing the professional and organi-
zational activities and policies of the Staff;

(i)

(@)

(r)

Receiving and acting upon reports and recommendations
from the Staff departments and committees;
Recommending action to the Board on matters of a medical-
administrative nature;

Establishing the structure of the Staff, the mechanism to re-
view credentials and delineate individual clinical privileges,
the organization of quality assurance activities and mecha-
nisms of the Staff, termination of Staff membership and fair
hearing procedures, as well as other matters relevant to the
operation of an organized Staff;

Evaluating the medical care rendered to patients in the
Hospital;

Participating in the development of all Staff and Hospital
policy, practice, and planning;

Reviewing the qualifications, credentials, performance and
professional competence and character of applicants and
Staff members and making recommendations to the Board
regarding Staff appointments and reappointments, assign-
ments to departments, clinical privileges, and corrective
action;

Adopting such Staff Rules and Regulations as may be
necessary for the proper conduct of the Staff consistent with
these Bylaws;

Taking reasonable steps to promote ethical conduct and
competent clinical performance on the part of all Staff
members including the initiation of and participation in cor-
rective or review measures when warranted;

Taking reasonable steps to develop continuing education
activities and programs for the Staff;

Designating such committees as may be appropriate or
necessary to assist in carrying out the duties and responsi-
bilities of the Staff and approving or rejecting appointment
to those committees by the Chief of Staff;

Reporting to the Staff at each regular Staff meeting;
Assisting in the obtaining and maintaining of accreditation;
Appointing such special or ad hoc committees as may seem
necessary or appropriate to assist the Medical Executive Com-
mittee in carrying out its functions and those of the Staff;
Reviewing actions of the Board as such actions affect the
Staff as a whole or individual members thereof;

Reviewing actions of the Board as such actions affect the
quality of patient care, including the right and duty to com-
municate to the Board the opinion, from a quality of care
standpoint, of the Staff regarding any contract, whether pro-
posed or in effect, between the Board or the Hospital on the
one hand and one or more Staff members, other practitio-
ners exercising clinical privileges, or any entity representing
such Staff member(s) or other practitioner(s) on the other
hand; and

Reporting appropriate matters and making recommendations
to the Board at each regular meeting.



(3) Meetings

The Medical Executive Committee shall meet as often as neces-
sary as called by the Chief of Staff, but at least once a month,
and shall maintain a record of its proceedings and actions.
Texas Medical Association Model Medical Staff Bylaws $X.B.

Joint Conference Committee

To establish a forum for hospital and medical staff com-
munication on a regular basis or to handle disagreement or
an impasse between the two, the medical staff may con-
sider establishing a joint conference committee of medical
staff members and board members in equal numbers, with
alternating chairs or co-chairs to enhance communica-
tion. Equal numbers ensure that the committee is evenly
weighted and encourage consensus as the basis for action.
Both the medical staff and governing body can bring mat-
ters to the conference through their representatives. The
joint conference committee’s conflict resolution function
can serve to meet elements of performance for the pending
Joint Commission Standard LD.2.40, “The organization
manages conflict between leadership groups to protect the
quality and safety of care.” Joint Commission Standard
LD.2.40 is effective as of January 1, 2009.

Depending on state statute, the joint conference commit-
tee should be described in both medical staff and corporate
bylaws as a committee of the medical staff, to enable the
committee to benefit from the legal protections that may be
limited to medical staff committees. “Hospitals should estab-
lish a committee consisting of an equal number of board of
trustees/directors and medical staff representatives such as a
joint conference committee, to address conflicts and attempt
to resolve them as they arise.” AMA Policy H-225.979.
Strategic planning may be assigned to the joint conference
committee to ensure medical staff representation in an area
from which medical staffs are commonly excluded.

Generally, peer-review responsibilities should not be as-
signed to the joint conference committee to preserve the
impartiality needed for the hearing process, which involves
both the medical executive committee and governing
body. State law may dictate otherwise, as in Pennsylvania,
which provides for “[a] review by joint committee of the
active medical staff and the governing body in cases where
the governing body does not concur with the medical
staff’s recommendation regarding the granting or refusing
of clinical privileges. Such review shall occur prior to the
rendering of a final decision by the governing body.” 28 Pa.
Ad. Code §107.5(b)(5).

Sample Bylaw: Duties of the Joint Conference Committee
The joint conference committee shall serve as the review body
for all the health-care entity’s strategic planning. The committee
shall review all strategic plans before the plans are sent to the
board for approval in accordance with the committee’s recom-
mendations. The committee may request additional informa-
tion from management before acting to approve or disapprove
such plans. The committee shall serve as the conflict resolution
forum for all conflicts arising between the medical staff and the
hospital, which may be brought to the committee by the medi-
cal staff or medical executive committee, hospital management,
or by the board. The committee shall also constitute a forum for
the discussion of matters of hospital and medical staff policy,
practice, and a forum for interaction between the board and the
medical staff on such matters as may be referred by the execu-
tive committee or the board. To preserve the impartiality of the
hearing process, however, individual peer review issues shall not
be referred to the joint conference committee. The joint confer-
ence committee shall fulfill other responsibilities set forth in
these bylaws.

Infection Control Committee

“AMA Policy states that (1) the hospital medical staff
should have a multidisciplinary committee to oversee the
surveillance, prevention and control of infection; (2) the
infection control committee should report to the hospital
medical staff executive committee; and (3) the medical
staff’s role, responsibility, and authority in the infection
control activities should be included in the medical staff

bylaws.” AMA Policy H-235.969.

Quality Assurance/Performance Improvement
Committee

“It is the policy of the AMA: (1) that the hospital medical
staff be recognized within the hospital as the entity with
the overall responsibility for the quality of medical care;
(2) that hospital medical staff bylaws reaffirm the Joint
Commission Standard that medical staffs have ‘overall
responsibility for the quality of the professional services
provided by individuals with clinical privileges’; (3) that
each hospital’s quality assurance, quality improvement,
and other quality-related activities be coordinated with
the hospital medical staff’s overall responsibility for qual-
ity of medical care; (4) that the hospital governing body,
management, and medical staff should jointly establish the
purpose, duties, and responsibilities of the hospital admin-
istrative personnel involved in quality assurance and other



quality-related activities; establish the qualifications for
these positions; and provide a mechanism for medical staff
participation in the selection, evaluation, and credential-
ing of these individuals; (5) that the hospital administrative
personnel performing quality assurance and other quality
activities related to patient care report to and be account-
able to the medical staff committee responsible for quality
improvement activities; (6) that the purpose, duties, respon-
sibilities, and reporting relationships of the hospital admin-
istrative personnel performing quality assurance and other
quality-related activities be included in the medical staff
and hospital corporate bylaws; (7) that the general process
and polices related to patient care and used in a hospital
quality assurance system and other quality-related activi-
ties should be developed, approved, and controlled by the
hospital medical staff.” AMA Policy H-225.971.

Wellness Committee/Medical Staff Assistance
Committee

Medical staff assistance committees are not commonly
mandated by state law, with the notable exception of Cali-
fornia, where medical staff bylaws, rules, and regulations
must provide for assisting medical staff members in obtain-
ing rehabilitation for impairment by chemical dependency
or mental illness. 22 Cal. Code of Regs. §70703(d). Joint
Commission Standard MS.4.80 calls upon the medical staff
to implement a process to identify and manage individual
practitioner health matters separate and apart from the
disciplinary process and to promote medical staff education
on impairment and other practitioner health issues.

Medical staff assistance committees can serve invaluable
purposes for every medical staff. Properly structured com-
mittees afford impaired medical staff members a non-puni-
tive opportunity to recover while preserving their valuable
skills through monitored practice. If the purview of the
committee is sufficiently broad, it can be used to monitor
the work of practitioners with infectious diseases if needed.
Further, members whose limited ability to work well with
others affects patient care can be helped through appropri-
ate intervention and education provided by such a com-
mittee. A common mistake in medical staff bylaws is to
refer to “physician assistance committees.” Not only does
this reference suggest that only physicians are in need of
assistance, it could be construed to exclude non-physician
members of the medical staff unnecessarily.

The Illinois State Medical Society operates and adminis-
ters Illinois’ only Physician Assistance Program and has

published “Guidelines For Hospital Committees To Assist
Impaired Physicians” for hospital committees. Medical
staffs should consult the medical association of their state
or county regarding guidelines, referral sources and other
assistance available for physician and medical staff well-
ness activities.

Sample Bylaw: Medical Staff Assistance Committee

(1) Composition

In order to improve the quality of care and promote the compe-
tence of the medical staff, there is hereby established a Medical
Staff Assistance Committee comprised of no lessthan [ ]
Active Staff members appointed by the Chief of Staff, a major-
ity of whom, including the chair, shall be physicians. Except for
initial appointments, each member shall serve atermof [ __ 1]
years, and the terms shall be staggered as deemed appropriate
by the Medical Executive Committee to achieve continuity. In-
sofar as possible, members of this committee shall not serve as
active participants on the Executive Committee, any Disciplinary
Committee, if any, or any other peer review or quality assurance
committees while serving on this committee.

(2) Duties

The Medical Staff Assistance Committee shall have as its

purpose the improvement of the quality of care and the promo-

tion of competence among Staff members. The Committee may
receive reports related to the health, well-being or impairment of
medical staff members and, as it deems appropriate, may inves-
tigate such reports. The Committee’s duties shall be:

(a) To recognize the responsibility of the staff for the provision
of competent patient care and to provide assistance to those
members who, because of a physical, emotional, or mental
impairment, are in need of assistance and monitoring in order
to restore of optimal functioning and competent patient care.

(b) To develop a written impaired Staff member policy that ad-
dresses appropriate intervention, denial, revocation, or limi-
tation of clinical privileges, follow-up assessments, and the
reinstatement of clinical privileges for impaired applicants
or Staff members upon their re-entry; to obtain the approval
of the Medical Staff for such policy; and to implement such
policy;

(c) To receive any report relating to the mental or physical
health, well-being, or impairment of any applicant or Staff
member, as relevant to such person’s ability to exercise the
clinical privileges granted to, or requested by, such person;

(d) To investigate such reports to the extent necessary to protect
the health, welfare, and safety of patients, other Staff mem-
bers, and hospital personnel;

(e) To provide such advice, counseling, or referrals as it deter-
mines may be necessary;



(f)  Upon the occurrence of any accident or incident in which
a Staff member’s performance cannot be discounted as a
contributing factor, to request such chemical test or tests
of blood, breath, urine, or other bodily substances as it may
deem necessary for the purpose of determining alcoholic or
other drug content of the Staff member’s system, as relevant
to such Staff member’s ability to exercise the clinical privi-
leges granted to, or requested by, such Staff member; and
further to request such psychiatric or other medical evalu-
ations as it shall deem necessary to determine the Staff
member’s ability to exercise the clinical privileges granted
to, or requested by, such Staff member;

(g) Upon receipt of documentation of specific, contemporane-
ous physical, behavioral or performance indicators consis-
tent with probable substance abuse, psychiatric or other
medical conditions so as to create a reasonable suspicion
that an applicant or a Staff member is using or is under the
influence of alcohol or other drugs while rendering or partici-
pating in patient care or the exercise of clinical privileges or
is suffering from some other psychiatric disorder, to request
such tests or evaluations described in Paragraph (e) above
as it deems necessary;

(h) To consider, in conjunction with the Credentials Committee
and the Quality Assessment and Improvement Committee,
the results of any such tests or evaluations or the refusal
to consent to such testing or evaluation; to implement any
intervention or other action in accordance with the impaired
member policy as adopted by the Staff; and to request cor-
rective action in accordance with the provisions of Article XI
when appropriate; and

(i) To study matters relating to the general health and well-be-
ing of the Staff and to develop such educational programs
as may be approved by the Medical Executive Committee.

The activities of the Medical Staff Assistance Committee shall
be confidential. The refusal to consent to such testing or evalua-
tion as is requested by the Medical Staff Assistance Committee
shall constitute grounds for denial of an application for Staff
membership or clinical privileges or for immediate suspension or
revocation of all or any portion of a member’s Staff membership
or clinical privileges; however, any member against whom any
action is taken with respect to Staff membership or clinical privi-
leges as a result of the refusal to consent to testing or as a result
of any test results shall have the right to a hearing and appellate
review in accordance with Article XII.

(3) Meetings

The Medical Staff Assistance Committee shall meet as often as
necessary as called by its Chair, but at least [six times per year].
The Medical Staff Assistance Committee shall maintain such
records of its proceedings and actions as it deems advisable, but

shall report its activities in their entirety to the Medical Execu-
tive Committee. Reports shall be as brief as possible relating to
actions taken by the Committee and protecting the confidentiality
of all proceedings. Confidentiality is imperative: No identifying
data shall be included in a report.

Illinois State Medical Society Model Medical Staff Bylaws §X.N.

Bylaws Committee

To promote ongoing review and updating of bylaws, ap-
plications and other forms, a standing bylaws committee
should be named. New officers should be rotated through
the bylaws committee in order become thoroughly familiar
with the bylaws.

Sample Bylaws: Bylaws Committee

Bylaws Committee

11.11-1 Composition

The bylaws committee shall consist of at least[ __ ] mem-
bers of the medical staff, including at least the vice chief of staff
or chief of staff-elect and immediate past chief of staff.

11.11-2 Duties

The duties of the bylaws committee shall include:

(a) conducting an annual review of the medical staff bylaws, as
well as the rules and regulations and forms promulgated by
the medical staff, its departments and divisions;

(b) submitting recommendations to the medical executive
committee for changes in these documents as necessary to
reflect current medical staff practices; and

(c) receiving and evaluating for recommendation to the medi-
cal executive committee suggestions for modification of the
items specified in subdivision (a).

3.3-3 Meetings

The bylaws committee shall meet as often as necessary at the
call of its chair but at least [annually]. It shall maintain a record
of its proceedings and shall report its activities and recommen-
dations to the medical executive committee.

California Medical Association Model Medical Staff Bylaws
§11.11.

Continuing Medical Education Committee

Some states may require that continuing medical educa-
tion (CME) be overseen by a committee in order for the
hospital to qualify for accreditation as a CME provider.
Committees should take precaution to align CME offering
with the federal “Stark” fraud and abuse laws.



Sample Bylaws: CME Committee

11.17 Medical Education Committee

11.17-1 Composition

The continuing medical education committee shall be composed
of physician members and other health professionals of the
medical staff whose number shall be appropriate to the size of
the hospital and amount of program activities produced annually.
The composition shall be a chairperson, who shall serve for at
least two years, and committee members who shall serve stag-
gered terms in order to assure continuity. If the hospital has a
Director of Medical Education, that individual should be at least
an ex-officio member of the committee.

11.17-2 Duties

The continuing medical education committee shall perform the

following duties:

(a) plan, implement, coordinate and promote ongoing special
clinical and scientific programs for the medical staff. This
includes:

(1) identifying the educational needs of the medical staff;

(2) formulating clear statements of objectives for each program;

(3) assessing the effectiveness of each program;

(4) choosing appropriate teaching methods and knowledgeable
faculty for each program; and

(5) documenting staff attendance at each program.

(b) assist in developing processes to assure optimal patient
care and contribute to the continuing education of each
practitioner.

(c) liaison with the quality assessment and improvement
program of the hospital in order to be apprised of problem
areas in patient care, which may be addressed by a specific
continuing medical education activity.

(d) maintain close liaison with other hospital medical staff and
department committees concerned with patient care.

(e) make recommendations to the medical executive committee
regarding library needs of the medical staff.

(f) advise administration of the financial needs of the continuing
medical education program.

11.17-3 Meetings

The continuing medical education committee shall meet as often
as necessary, but at least quarterly. It shall maintain minutes

of the program planning discussions and report to the medical
executive committee.

California Medical Association Model Medical Staff Bylaws
Section 11.17.
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Meetings

Medical staffs should determine the minimum require-
ments for attendance, number and timing of general staff
meetings needed to ensure the accomplishment of medi-
cal staff business. These requirements should be set forth
in the medical staff bylaws. Department and committee
meeting requirements must similarly be designed to enable
practicing clinicians to fulfill peer-review and other ongo-
ing duties. To maintain control of medical staff functions,
the bylaws should set requirements for a minimum number
of meetings. Non-functioning medical staff committees
and departments in effect relinquish control to non-clini-
cal administrative staff and thereby forgo the legal protec-
tions reserved for committee activities.

Medical staffs would be prudent to enable “virtual” meet-
ings to facilitate broader participation in medical staff
activities.

Sample Bylaw: Electronic Participation

Notice, attendance, and actions including voting and participa-
tion may be accomplished by email or other electronic and/or
telephonic means where permitted by the chair of the meeting
on either an individual or group basis.

Attendance Requirements

Many hospital consultants and attorneys encourage elimi-
nation of attendance requirements, arguing that adminis-
trative time is used monitoring attendance, and members
are demeaned by being forced to add meetings to already
busy schedules. Common attendance provisions state that
attendance is “encouraged but not required.” Lack of an
attendance requirement does not encourage attendance.
For the most part, eliminating attendance requirements
reduces member participation. While the functions of
meetings can be fulfilled with fewer clinical participants, it
more than likely would be done by administrative person-
nel rather than medical staff members. Medical staff lead-
ers are advised to make meetings meaningful and efficient
and to lessen the burden of required attendance while
preserving broad participation.

The risk to this streamlining activity, however, is the
forfeiture of opportunities to influence decision making
around medical practice and governance issues. Meetings
are often the only vehicle medical staff members have for
voicing opinions and concerns. They also give physicians
the chance to become familiar with colleagues who may

otherwise seek leadership positions. Without this in-
volvement and exposure, medical staff members have less
control in actions by their medical executive committee or
hospital/health care entity administrators. Attendance at
medical staff meetings, traditionally, is a responsibility of
each staff member.

Sample Bylaw: Attendance Requirements

Regular Active Staff members and all provisional Staff members
shall be required to attend one-half (1/2) of the regular meet-
ings within any fiscal year or fraction thereof, unless absences
are excused. A list of acceptable excuses shall be set forth in

the Rules and Regulations of the Staff, pursuant to Article XV.
Failure to meet the attendance requirements shall be grounds for
immediate corrective action pursuant to Article XI.

Texas Medical Association Model Medical Staff Bylaws §VIII.F.

Voting

To prevent misunderstandings and procedural confusion,
medical staff bylaws should stipulate who has the right to
vote at general staff meetings and elections, at department
and section meetings and elections, and in committees.
Logically, membership in the medical staff should be a min-
imum requirement for eligibility for voting rights within
the medical staff organization. A general enfranchisement
statement can be inserted into the medical staff bylaws
article describing membership rights and responsibilities.

State law may limit the kinds of restrictions a medical
staff can place on voting rights. In California, for example,
“Medical staff bylaws, rules and regulations shall not

deny or restrict within the scope of their licensure, the
voting rights of staff members or assign staff members to
any special class or category of staff membership, based
upon whether such staff members hold an MD, DO,

DPM, or DDS degree or clinical psychology license.”

22 Cal. Code of Regs. §70703(b).

Sample Bylaw: Voting Rights

Only members of the medical staff may vote in departmental,
sectional or general medical staff elections and at committee,
department and medical staff meetings, unless otherwise speci-
fied in these bylaws.

Medical staffs may also ban proxy voting, consistent with
the AMA policy, which states that “proxy voting prior to
or at medical staff meetings should not be permitted in

medical staff bylaws.” AMA Policy H-235.972. Means of
voting should be tailored to the needs of the particular



medical staff but should be designed to promote participation
in medical staff affairs. In addition to voting electronically,
as discussed on page 71 in the Meetings section, the medi-
cal staff can choose to cast votes by hand or voice count in
meetings, or by paper ballot at meetings by mail. Votes can
take place within the confines of a physical meeting, or

over the course of a day or days, as the bylaws describe.

Executive Session

All committees, departments, and the medical staff as a
whole should reserve the right to meet in executive session.
“The AMA (1) supports the right of any hospital medical
staff committee to meet in executive session, with only
voting members of the medical staff present, in order

to permit open and free discussion of issues such as peer
review and to maintain confidentiality; and (2) encourages
individual medical staffs to incorporate provisions in their

bylaws to affirm this right.” AMA Policy H-235.987.

Sample Bylaw: Executive Session

At the call of the presiding officer, any medical staff committee,
section or department, or the medical staff as whole, may meet

in executive session with attendance restricted to medical staff
members, a recording secretary and such advisors or other attend-
ees as the presiding officer may specifically request to attend.

Quorum Requirements

Quorum should be set at levels allowing the business of the
meeting to be accomplished. The medical staff should be
wary of setting a low quorum, particularly if attendance re-
quirements are dropped, lest a small minority be authorized
to take actions affecting the membership.

Release, Immunity and Indemnification

Typically, medical staff bylaws enumerate the agreements
by an applicant for initial or renewed membership to
release information and to hold harmless representatives
of the hospital and members of the medical staff in the
credentialing process and in any ongoing review. The re-
lease and immunity provisions in the medical staff bylaws
should be consistent with the same provisions set forth on
medical staff membership and application forms for clini-
cal privileges. The medical staff should determine whether
release and waiver clauses should be limited to “good faith”
activities.

Release and waiver clauses should provide some protection
to those conducting peer review. By fulfilling a responsibil-
ity to review other practitioners for the hospital, as re-
quired for the hospital’s licensure and accreditation,
individual reviewers may be exposed to antitrust and other
liabilities. Further, if hospital and medical staff policies
provide for physician review of non-physician practi-
tioners, those medical staff members may be providing
services not considered professional-review activities under
state law or individual professional liability insurance
polices. Such activities are not protected under federal law.
The Health Care Quality Improvement Act specifically
exempts physician or dentist review of non-physicians
from its conditional protections. 42 U.S.C. §11115(c).
The Act’s immunity is available only to review among
physicians and dentists. Thus, physicians and dentists con-
ducting review of practitioners who are not physicians and
dentists have no assurance that their review activities will
be immune from liability.

Hospital general liability or directors’ and officers’ liability
insurance policy coverage may not apply to all physicians.
Some hospital insurance policies do not include medi-

cal staff officers, department chiefs, committee chairs and
members, and those providing information to the relevant
committees or authorities, as covered individuals under
the insurance policy. Even if the hospital policy provides
coverage for physicians, it is subject to cancellation.
Consequently, medical staff bylaws should provide for in-
demnification by the hospital to ensure consistent cover-
age for peer reviewers. The AMA’s position is that “every
physician who serves as medical staff president, head of a
medical staff department, a member of a medical staff peer
review or quality review committee or acts in any hospital
and/or medical staff administrative capacity, absent malice,
should be fully indemnified and held harmless by the hos-
pital.” AMA Policy H-225.976.

Sample Bylaw: Indemnification

The hospital shall defend, or assume the costs incurred for
defense and pay any settlements, judgments and damages on
behalf of any member of the medical staff arising out of service
on any hospital or medical staff committee or assisting in peer
and professional review or quality management activities involv-
ing care provided at the hospital, so long as the member of the
medical staff acted in good faith.
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Confidentiality Protections
and Obligations

Medical Staff Records

Medical staff records, including the agenda, minutes,
reports or other documents generated in meetings of the
general staff, departments, committees, along with member
credentials and quality assurance files, should be treated

in a manner that preserves their status under state confi-
dentiality statutes. Under some state laws, the release of
records to the hospital board may waive confidentiality. See
Shelton v. Morehead Mem. Hosp., 347 S.E.2d 824 (N.C.
1986). Medical staff bylaws should clarify that the medical
staff controls its records and obligate hospital personnel
and medical staff members to maintain confidentiality.
They should also prevent the hospital from releasing infor-
mation that may serve its business interests but threaten
the medical staff’s peer-review system and provide for
release or disclosure of records pursuant to medical staff
bylaws, policies or pursuant to a legitimate order of a court.
Medical staff policy on confidentiality should define the
documents covered and the means, if any, by which release
or disclosure is authorized. Breach of confidentiality should
be included among the grounds for corrective action.

Medical staff records need to survive the hospital in order
to allow medical staff members to be credentialed by their
subsequent medical staffs. In case the hospital is sold,
closed, or merged into another entity, medical staff bylaws
should provide for preserving medical staff credentials files;
in Illinois, preservation of the files in the event of hospital

closure is a matter of law. 77 Il Admin Code 250.310.

Sample Bylaw: Confidentiality

Medical staff members and applicants and hospital representa-
tives shall maintain the confidential nature of all medical staff
records. No medical staff, department, section or committee
minutes, files or records, including information contained in the
credentials file of any member or applicant to this medical staff,
shall be disseminated except as provided in this section. Dis-
semination of such information and records shall only be made
where expressly required by law or pursuant to officially adopted
policies of the medical staff.

Member Credentials Files

Members should be granted access to their credentials files.
AMA policy supports specifying in medical staff bylaws the
members’ rights to inspect their own credentials file and

rebut information it contains. AMA Policy H-225.992.

Sample Bylaw: Medical Staff Credentials Files

Insertion of Adverse Information

The following applies to actions relating to requests for insertion
of adverse information into the medical staff member’s creden-
tials file:

(a) As stated previously, in Section [ 1, any person may
provide information to the medical staff about the conduct,

performance or competence of its members.

(b) When a request is made for insertion of adverse information
into the medical staff member’s credentials file, the respec-
tive department chair and chief of staff shall review such
a request.

(c) After such a review a decision will be made by the respec-
tive department chair and chief of staff to:

(1) not insert the information;

(2) notify the member of the adverse information by a
written summary and offer the opportunity to rebut this
assertion before it is entered into the member’s file; or

(3) insert the information along with a notation that a re-
quest has been made to the medical executive commit-
tee for an investigation as outlined in Section [ __ ]
of these bylaws.

(d) This decision shall be reported to the medical executive
committee. The medical executive committee, when so
informed, may either ratify or initiate contrary actions to this
decision by a majority vote.

Review of Adverse Information at the Time of Reappraisal

and Reappointment

The following applies to the review of adverse information in the

medical staff member’s credentials file at the time of reappraisal

and reappointment.

(a) Prior to recommendation on reappointment, the credentials
committee, as part of its reappraisal function, shall review
any adverse information in the credentials file pertaining to
a member.

(b) Following this review, the credentials committee shall de-
termine whether documentation in the file warrants further
action.

(c) With respect to such adverse information, if it does not
appear that an investigation and/or adverse action on reap-
pointment is warranted, the credentials committee shall so
inform the medical executive committee.

(d) However, if an investigation and/or adverse action on reap-

74 —



pointment is warranted, the credentials committee shall so

inform the medical executive committee.

(e) No later than 60 days following final action on reappoint-
ment, the medical executive committee shall, except as
provided in (g):

(1) initiate a request for corrective action, based on such
adverse information and on the credentials committee’s
recommendation relating thereto, or

(2) cause the substance of such adverse information to be
summarized and disclosed to the member.

(f)  The member shall have the right to respond thereto in
writing, and the medical executive committee may elect
to remove such adverse information on the basis of such
response.

(g) In the event that adverse information is not utilized as the
basis for a request for corrective action, or disclosed to the
member as provided herein, it shall be removed from the file
and discarded, unless the medical executive committee, by
a majority vote, determines that such information is required
for continuing evaluation of the member’s:

(1) character;

(2) competence; or

(3) professional performance.

Confidentiality

The following applies to records of the medical staff and its

departments and committees responsible for the evaluation and

improvement of patient care:

(@) The records of the medical staff and its departments and
committees responsible for the evaluation and improvement
of the quality of patient care rendered in the hospital shall
be maintained as confidential.

(b) Access to such records shall be limited to duly appointed
officers and committees of the medical staff for the sole
purpose of discharging medical staff responsibilities and
subject to the requirement that confidentiality be main-
tained.

(c) Information which is disclosed to the governing body of the
hospital or its appointed representatives—in order that the
governing body may discharge its lawful obligations and
responsibilities—shall be maintained by that body as confi-
dential.

(d) Information contained in the credentials file of any member
may be disclosed with the member’s consent, to any medi-
cal staff or professional licensing board, or as required by
law. However, any disclosure outside of the medical staff
shall require the authorization of the chief of staff and the
concerned department chair and notice to the member.

(e) A medical staff member shall be granted access to his/her
credentials file, subject to the following provisions:

(1) timely notice of such shall be made by the member to

the chief of staff or the chief of staff's designee;

(2) the member may review, and receive a copy of, only
those documents provided by or addressed personally
to the member. A summary of all other information—in-
cluding peer review committee findings, letters of
reference, proctoring reports, complaints, etc.—shall be
provided to the member, in writing, by the designated
officer of the medical staff (at the time the member
reviews the credentials file)/(within a reasonable period
of time, as determined by the medical staff). Such sum-
mary shall disclose the substance, but not the source,
of the information summarized;

(3) the review by the member shall take place in the
medical staff office, during normal work hours, with an
officer or designee of the medical staff present.

(f) In the event a notice of action or proposed action is filed
against a member, access to that member’s credentials file
shall be governed by Section

Member’s Opportunity to Request Correction/Deletion

of and to Make Addition to Information in File

(a) After review of the file as provided under Section __ the
member may address to the chief of staff a written request
for correction or deletion of information in the credentials
file. Such request shall include a statement of the basis for
the action requested.

(b) The chief of staff shall review such a request within a rea-
sonable time and shall recommend to the medical execu-
tive committee, after such review, whether or not to make
the correction or deletion requested. The medical executive
committee, when so informed, shall either ratify or initiate
action contrary to this recommendation, by a majority vote.

(c) The member shall be notified promptly, in writing, of the
decision of the medical executive committee.

(d) In any case, a member shall have the right to add to the
individual’s credentials file, upon written request to the
medical executive committee, a statement responding to
any information contained in the file.

California Medical Association Model Medical Staff Bylaws

§14.8.

Generally, credentialing information should be retained in
a single, member-specific file, not scattered among various
departments and information systems, to promote inclu-
sion of the information in credentialing processes and to
preserve confidentiality.
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>> Return to Table of Contents

— 75 —



Allied Health
Professionals




Allied Health Professionals

Medical Staff Role in Review of AHPs

The AMA recommends that medical staff bylaws enable
the medical staff to retain the prerogative and responsibil-
ity for credentialing physicians and other licensees who
apply for privileges, including those who seek to contract
with hospitals. AMA H-230.993. In reviewing profession-
als other than physicians and dentists, physicians must be
aware that the antitrust immunity, otherwise available
under the Health Care Quality Improvement Act, does
not apply to the review of allied health professionals
(AHPs). In addition, peer review may be defined so
narrowly under the hospital or health care entity’s liability
insurance and individual physician’s professional liability
insurance to exclude the physician’s review of non-
physicians. Consequently, medical staff review of allied
health professionals should be explicitly indemnified in
the medical staff bylaws.

AHP Hearing and Appeal Rights

Medical staff bylaws are to include hearing and appeal
processes under Element of Performance 32 of Joint Com-
mission Standard MS.1.20. Under Joint Commission

Standard MS.4.50, “There are mechanisms including a fair
hearing and appeal process for addressing adverse decisions

regarding reappointment, denial, reduction, suspension,
or revocation of privileges that may relate to quality of
care, treatment, and service issues,” however, Element of
Performance 1 of Joint Commission Standard MS.4.50
states that the process “may differ for members and non-
members of the medical staff.” Further, the standards for
fair hearings under the Health Care Quality Improvement
Act need not be met in hearings for AHPs, as the immu-
nity the Act provides is not applicable to review of AHPs.
Consequently, medical staff bylaws may provide a more
streamlined hearing and appeal process for AHPs.

Supervision

On November 13, 2001, the Centers for Medicare &
Medicaid Services announced the long-standing federal
rule requiring physician supervision of certified registered
nurse anesthetists (CRNAs) was made optional. (66 FR

56762). Thus, Medicare conditions of participation require

physician supervision of CRNAs unless the state exempts

itself from the requirement, consistent with state law
supervision requirements. The rule does permit individual
hospitals to establish supervision requirements that exceed
state law requirements. Medical staff bylaws are the ap-
propriate location for supervision requirements designed to
preserve and promote quality patient care.

Sample Bylaw: Supervision of Allied Health Practitioners

All procedures performed in the hospital by [NAME OF ALLIED
HEALTH PROFESSIONAL] must be under the direct supervision
of a licensed physician who is a member of the medical staff.
Illinois State Medical Society §V.G.3(m).

>> Return to beginning of this section
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Amendment of Medical Staff

Bylaws, Rules and Regulations,
and Policies

Medical staff bylaws must keep pace with changes in the
law as well as changes in the needs and interests of the
medical staff. Under Joint Commission Standard MS.1.20,
Elements of Performance 1 and 2, the medical staff devel-
ops, adopts and amends the medical staff bylaws.

Neither the medical staff nor the governing body may uni-
laterally amend the medical staff bylaws under Joint Com-
mission Standard MS.1.30, a standard the AMA strongly
supports. AMA Policy H-220.971. Despite this long-standing
standard, hospital documents sometimes flout the standard
and contradict provisions in the medical staff bylaws by cre-
ating authority in the hospital board to unilaterally amend
medical staff bylaws. In addition to amendment processes
in the medical staff bylaws themselves to clearly prohibit
unilateral amendment, the medical staff bylaws can address
unilateral amendment provisions in hospital bylaws.

Sample Bylaw: Unilateral Amendment Provisions In

Hospital Documents

No medical staff governing document and no hospital corporate
bylaws or other hospital governing document shall include any
provision purporting to allow unilateral amendment of the medi-
cal staff bylaws or other medical staff governing document.
California Medical Association Model Medical Staff Bylaws
§15.5(c).

Amendment

The process to amend bylaws can be time-consuming and
contentious, but a direct, member-oriented process is most
effective and efficient. A good way to begin the process

is to give all medical staff members reasonable notice of
the proposed amendment. This allows time to consider
the amendment and to convene a special meeting if
necessary. The provision for amending the bylaws should
further clarify that the procedures as set forth in the bylaws
constitute the only means of amending medical staff docu-
ments to preclude unilateral amendment by any party.

As a tactical matter, if the medical staff has strong bylaws
favoring medical staff interests, it may consider requiring a
super-majority of voting members to amend bylaws.

Medical staffs must be allowed to directly recommend
amendments to the hospital board, without medical execu-
tive committee involvement, under Joint Commission
standards. Element of Performance 4 of MS.1.20 states,
“Regardless of whether the medical staff executive com-
mittee is empowered to act on behalf of the organized
medical staff, the organized medical staff as a whole has the
ability to adopt medical staff bylaws, rules and regulations,
and policies, and amendments thereto, and propose them
directly to the governing body.”

Sample Bylaw: Direct Amendment by Medical Staff

In addition to the amendment processes for medical staff by-
laws, rules and regulations, and policies, the medical staff may
recommend amendments to the medical staff bylaws, rules and
regulations, or policies, for adoption by the Board. To be adopt-
ed, such changes must receive a two-thirds (2/3) vote, with quo-
rum present, cast by the voting members of the Medical Staff.

Approval of Amendments

Most authorities require medical staff bylaws to be subject
to approval by the hospital governing body. Joint Commis-
sion Standard MS.1.20 Element of Performance 2 states
that “the medical staff adopts and amends, and the govern-
ing body approves, medical staff bylaws”; Joint Commission
Standard MS.1.20 Element of Performance 5 states that
“The governing body acts in accordance with those medi-
cal staff bylaws, rules and regulations, and policies that are
adopted by the [Hospital Accreditation Program (HAP)]
(HAP organized) medical staff or, as delegated by the
(HAP: organized) medical staff, the medical staff executive
committee, and approved by the governing body.” Some
state regulations explicitly state that governing body
approval “shall not be withheld unreasonably.” 22 Cal.
Code of Regs. §70701(a)(8); 28 Pa. Code §103.4(8); Miss.
Regs. Title 15, Chap. 41, Part 1, §105.14.

Sample Bylaw: Adoption by Staff and Approval by Board
These bylaws shall be adopted after notice of proposed adoption
has been given in writing at least thirty days prior to the meeting
at which such adoption is proposed. Adoption shall require a two-
thirds majority vote of the regular active staff members present
and voting at any regular or special meeting of the staff at which
a quorum is present, shall replace any previous bylaws, and shall
become effective when approved by the board, which approval
shall not be unreasonably withheld or delayed. These bylaws
shall be deemed approved by the board if not disapproved within
thirty-five days after being presented to the board.

Medical Association of Georgia Model Medical Staff Bylaws $XVI.A.



Rules and Regulations

Under Joint Commission Standard MS.1.30, the medical
staff rules and regulations cannot be unilaterally amended;
typically rules and regulations must be adopted by the
medical staff and approved by the governing body before
becoming effective.

Medical staffs must be allowed to directly recommend
amendments to the hospital board, without medical execu-
tive committee involvement, under Joint Commission
standards. Element of Performance 4 of Joint Commis-
sion Standard MS.1.20 states, “Regardless of whether the
medical staff executive committee is empowered to act on
behalf of the organized medical staff, the organized medical
staff as a whole has the ability to adopt medical staff by-
laws, rules and regulations, and policies, and amendments
thereto, and propose them directly to the governing body.”

Sample Bylaw: Direct Amendment by Medical Staff

In addition to the amendment processes for medical staff by-
laws, rules and regulations, and policies, the medical staff may
adopt amendments to the medical staff bylaws, rules and regula-
tions, or policies, for adoption by the Board. To be adopted, such
changes must receive two-thirds (2/3) of the votes, with quorum
present, cast by the voting members of the Medical Staff.

Often, rules and regulations provide more detailed proto-
cols for clinical practice issues, such as medical records,
general medical staff emergency department backup or au-
topsy requests. See Appendix G: Medical Staff Rules and
Regulations Checklist. Under MS.1.20, procedural details
related to certain processes that are set forth in the medi-
cal staff bylaws may, but are not required to be, in rules
and regulations or policies, which may be voted on by the
medical executive committee if delegated by the medical
staff. See the discussion of MS.1.20, page 11.

Medical Staff Policy

Medical staff policy appropriately addresses issues that are
unsettled by statute or standards. “The AMA (1) believes
strongly in the autonomy of the hospital medical staff and
does not support automatic inclusion of the medical staff
in hospital personnel polices and programs; (2) believes
hospital medical staffs should develop personnel policies
and programs for members of the medical staff and incor-
porate these policies in the medical staff bylaws or rules

and regulations.” AMA Policy H-235.974.

Unlike medical staff bylaws and rules and regulations,
medical staff policy generally is not subject to approval by
the hospital governing body. Typically, medical staff policy
is promulgated by the medical executive committee as
delegated by the medical staff through the medical staff by-
laws. Notice of changes in policy should be provided to the
medical staff members as a practical matter. Medical staff
members and delineated clinical privileges holders should
be given revised texts of the documents where any signifi-
cant changes in medical staff bylaws, rules and regulations,
and policies are made.

Sample Bylaw: Medical Staff Policy

The medical executive committee shall review, develop and
adopt policies that will be binding on the medical staff and its
members and those holding clinical privileges. Such policies
must be consistent with the medical staff bylaws and rules and
regulations. Only policies adopted by the medical executive
committee are binding on the medical staff and its members.
Amendments to medical staff policies will be distributed in
writing to medical staff members and those otherwise holding
clinical privileges in a timely and effective manner.

Under Standard MS.1.20, procedural details related to cer-
tain processes that are set forth in the medical staff bylaws
may, but are not required to be, in rules and regulations or
policies, which may be voted on by the medical executive
committee if delegated by the medical staff. Element of
Performance 3 of MS.1.20 requires policies regarding pro-

cedural details related to certain processes to be approved
by the board. See the discussion of MS.1.20, page 11.

External Effects on the Bylaws

Hospital Transactions

Hospital transactions such as sales to and mergers with
other hospitals, affiliation with a health care system, and
other combinations, or separations can affect medical staff
bylaws. These transactions may be undertaken without
medical staff involvement. To maintain the integrity of
medical staff bylaws in hospital transactions, successor-
in-interest and affiliation sections are needed.

Sample Bylaw: Successor in Interest

These bylaws, and clinical privileges accorded under these
bylaws, will be binding upon the hospital and medical staff of
any successor in interest in this hospital.



Sample Bylaw: Affiliation

The hospital’s affiliation with other hospitals, health care
systems or similar entities shall not in and of itself affect these
medical staff bylaws.

Hospital Bylaws

Under Joint Commission Standard MS.1.20 Element of
Performance 5, “The governing body acts in accordance
with those medical staff bylaws, rules and regulations,

and policies that are adopted by the medical staff or, as
delegated by the medical staff, the medical staff execu-
tive committee, and approved by the governing body.”
The Joint Commission also calls upon hospital bylaws to
comport with the medical staff bylaws in Element of Per-
formance 7 of Joint Commission Standard MS.1.20, which
states, “The medical staff bylaws, rules and regulations, and
policies and the governing body bylaws do not conflict.”
Medical staffs should be proactive regarding the hospital’s
bylaws. “The AMA encourages hospital medical executive
committees to: (1) regularly examine the hospital/corpo-
rate bylaws, rules and regulations for any conflicts with the
medical staff bylaws, rules and regulations or practices; (2)
request that their hospital board of trustees/directors notify
them of any proposed or impending changes in the hospi-
tal/corporate bylaws; and (3) advise members/applicants of
the medical staff of the effect of these hospital/corporate
bylaws rules and regulations.” AMA Policy H-225.984. In
case the medical staff is not able to stay apprised of hospi-
tal documents, medical staff bylaws can address the inad-
vertent or direct conflicts that might be created by hospital
documents.

Sample Bylaw: Hospital Bylaws Conflicts

Hospital corporate bylaws, policy, rules, or other hospital
requirements that conflict with medical staff bylaw provisions,
rules, regulations and/or policies and procedures, shall not be
given effect and shall not be applied to the medical staff or its
individual members.

California Medical Association Model Medical Staff Bylaws
§15.5(d).

>> Return to beginning of this section
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Appendix A

The Joint Commission Standards, Rationale and
Elements of Performance on Hospital Medical

Staff Bylaws

Excerpted from the Joint Commission 2007 Hospital
Accreditation Standards

© 2007 by the Joint Commission

MS.1.10 Element of Performance 1

The organized medical staff is self-governing, as referenced

in the bullets defining self-governance on page MS-5

(which state): Self-governance of the organized medical

staff includes the following and is located in the medical

staff’s bylaws:

e Initiating, developing, and approving medical staff
bylaws and rules and regulations;

e Approving or disapproving amendments to the medi-
cal staff bylaws and rules and regulations;

e Selecting and removing medical staff officers;

® Determining the mechanism for establishing and en-
forcing criteria for delegating oversight responsibilities
to practitioners with independent privileges;

® Determining the mechanism for establishing and
maintaining patient care standards and credentialing
and delineation of clinical privileges; [and]

¢ Engaging in performance improvement activities.

Standard MS.1.20

Effective July 1, 2009

Introduction for Standard MS.1.20 [Critical Access Hos-
pital (CAH)], [Hospital Accreditation Program (HAP)]
The (HAP: organized) medical staff and the governing
body work together, reflecting clearly recognized roles,
responsibilities, and accountabilities, to enhance the
quality and safety of care, treatment, and services provided
to patients. To support this work, the (HAP: organized)
medical staff creates a written set of documents that
describes the organizational structure of the medical staff
and the rules for its self-governance. These documents are
called medical staff bylaws. The medical staff bylaws create
a system of rights, responsibilities, and accountabilities
between the (HAP: organized) medical staff and the gov-
erning body, and between the (HAP: organized) medical
staff and the medical staff members.

In addition to the medical staff bylaws, the (HAP: orga-
nized) medical staff may create other medical staff gover-

nance documents such as rules and regulations and poli-
cies. In doing so, the (HAP: organized) medical staff may
recommend that the procedural details of those require-
ments listed in Elements of Performance 26-33 of this
standard be retained in the medical staff bylaws, or in rules
and regulations or policies, in accordance with applicable
law and regulation.

In developing its bylaws, the (HAP: organized) medical
staff may include within the scope of responsibilities of the
medical staff executive committee the authority to adopt,
on the behalf of the entire (HAP: organized) medical staff,
any procedural details associated with Elements of Perfor-
mance 26-33 appearing in rules and regulations or poli-
cies. The (HAP: organized) medical staff can also propose
medical staff bylaws, rules and regulations, and policies,
and amendments thereto, directly to the governing body.

When approval of procedural details associated with Ele-
ments of Performance 26-33 appearing in rules and regula-
tions or policies is delegated to the medical staff executive
committee, it is to represent to the governing body the
organized medical staff’s views on issues of patient safety and
quality of care. The organized medical staff can take action
to revise the authority it has delegated to the medical staff
executive committee to act on its behalf. The organized
medical staff is urged to determine what steps it will take if
it does not agree with an action taken by the medical staff
executive committee. Such steps might include a process
that would allow the organized medical staff, at its discre-
tion, to extract and consider an action by the medical staff
executive committee prior to the action becoming effective.

To understand these requirements, the difference between
“process” and “procedural detail” needs to be explained.
A process is a series of steps taken to accomplish a goal.

A procedural detail describes in detail how each step in
the process is to be carried out. For example, the process
for credentialing licensed independent practitioners (see
Element of Performance 26) can be stated in several steps
such as collecting information on a physician, evaluating
the information, and making a decision about the informa-
tion. That process will be contained in the medical staff
bylaws. The procedural details associated with this process
might include who collects the information, how files are
kept, what organizations need to be contacted to collect
all the necessary information, etc. For Elements of Perfor-
mance 26-33, the medical staff decides whether such pro-
cedural details will be retained in the medical staff bylaws
(which must be approved by the entire organized medical
staff), or in rules and regulations or policies (whose ap-



proval may be delegated to the medical staff executive
committee).

The significance of the medical staff bylaws cannot be
overstated. For this reason, the medical staff leaders should
assure that all medical staff members understand the con-
tent and purpose of the bylaws, and the bylaws adoption
and amendment processes.

Note: If conflicts regarding the medical staff bylaws, rules and
regulations, or policies arise between the governing body

and the (HAP: organized) medical staff, the organization’s
conflict management process is implemented, as set forth in

Standard LD.2.40.

Standard MS.1.20 (CAH, HAP)

Medical staff bylaws address self-governance and
accountability to the governing body.

Note regarding Elements of Performance 9-33: All re-
quirements appearing in Elements of Performance 9-33
must be in the medical staff bylaws. These requirements
may have associated procedural details. Any procedural
details associated with the requirements in Elements of
Performance 9-25 must also be in the medical staff bylaws.
Any procedural details associated with Elements of Perfor-
mance 26—33 must be either in the medical staff bylaws, or
in rules and regulations or policies. All requirements and
procedural details addressed in the medical staff bylaws
must be adopted and amended by the whole of the (HAP:
organized) medical staff and approved by the governing
body. All procedural details addressed in rules and regula-
tions or policies must be adopted and amended by either
the whole of the medical staff or the medical staff execu-
tive committee, if so delegated by the (HAP: organized)
medical staff, and approved by the governing body.

Elements of Performance for Standard MS.1.20

1. (CAH, HAP) The (HAP: organized) medical staff
develops medical staff bylaws, rules and regulations,
and policies.

2. (CAH, HAP) The (HAP: organized) medical staff
adopts and amends, and the governing body approves,
medical staff bylaws.

3. (CAH, HAP) The (HAP: organized) medical staff, or
the medical staff executive committee as delegated by
the (HAP: organized) medical staff, adopts and amends,
and the governing body approves, any rules and regula-
tions and policies that address procedural details of the
requirements in Elements of Performance 26-33.

4. (HAP) Regardless of whether the medical staff execu-

tive committee is empowered to act on behalf of the

organized medical staff, the organized medical staff as a
whole has the ability to adopt medical staff bylaws, rules
and regulations, and policies, and amendments thereto,
and propose them directly to the governing body. Note:
Please see the Introduction to this standard for further
discussion of the organized medical staff’s relationship to
the medical staff executive committee.

5. (CAH, HAP) The governing body acts in accordance
with those medical staff bylaws, rules and regulations,
and policies that are adopted by the (HAP: organized)
medical staff or, as delegated by the (HAP: organized)
medical staff, the medical staff executive committee,
and approved by the governing body.

6. (HAP) The organized medical staff enforces the medi-
cal staff bylaws, rules and regulations, and policies.

7. (HAP) The medical staff bylaws, rules and regulations,
and policies and the governing body bylaws do not
conflict.

8. (CAH, HAP) The organized medical staff and its
members comply with the medical staff bylaws, rules
and regulations, and policies.

The medical staff bylaws must include the requirements
and any associated procedural details in Elements of
Performance 9-25.

9. (CAH, HAP) The structure of the (HAP: organized)
medical staff.

10. (CAH, HAP) The process for privileging licensed
independent practitioners.

11. (CAH, HAP) Qualifications for appointment to the
(HAP: organized) medical staff.

12. (HAP) Indications for automatic suspension of a
practitioner’s medical staff membership or clinical
privileges.

13. (HAP) Indications for summary suspension of a practi-
tioner’s medical staff membership or clinical privileges.

14. (HAP) Indications for recommending termination or
suspension of medical staff membership, and/or termi-
nation, suspension, or reduction of clinical privileges.

15. (HAP) The composition of the fair hearing commit-
tee. (See also Element of Performance 32.)

16. (CAH, HAP) The roles and responsibilities of each
category of practitioner on the medical staff (active,
courtesy, etc.).

17. (CAH, HAP) Requirements for performing medical
histories and physical examinations.

18. (HAP) Those practitioners who are eligible to vote on
the medical staff bylaws and their amendments.

19. (HAP) A list of all the officer positions for the orga-
nized medical staff.

20. (HAP) The medical staff executive committee’s func-
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tion, size, and composition; the authority delegated to
the medical staff executive committee by the orga-
nized medical staff to act on its behalf; and how such
authority is delegated or removed. (See also Standard
MS.1.40.)

21. (HAP) The process for selecting and removing the
medical staff executive committee members.

22. (HAP) That the medical staff executive committee in-
cludes physicians and may include other practitioners
as determined by the organized medical staff.

23. (HAP) That the medical staff executive commit-
tee acts on the behalf of the organized medical staff
between meetings of the organized medical staff,
within the scope of its responsibilities as defined by the
organized medical staff. (See also Standard MS.1.40.)

24. (HAP) The process for adopting and amending the
medical staff bylaws.

25. (HAP) The process for adopting and amending medi-
cal staff rules and regulations, and policies.

The medical staff bylaws must include the requirements in

Elements of Performance 26-33. The procedural details, if

any, associated with Elements of Performance 26-33 must

appear either in the medical staff bylaws, or in rules and

regulations or policies (see Elements of Performance 1-4).

26. (CAH, HAP) The process for credentialing licensed
independent practitioners.

27. (HAP) The process for appointment to membership
on the organized medical staff.

28. (HAP) The process for selecting and removing the
organized medical staff officers.

Corrective Actions

29. (HAP) The process for automatic suspension of a
practitioner’s medical staff membership or clinical
privileges.

30. (HAP) The process for summary suspension of a
practitioner’s medical staff membership or clinical
privileges.

31. (HAP) The process for recommending termination or
suspension of medical staff membership and/or termi-
nation, suspension, or reduction of clinical privileges.

Fair Hearing and Appeal

32. (HAP) The fair hearing and appeal process (see also
Element of Performance 15), which at a minimum
shall include:
e The process for scheduling hearings
e The process for conducting hearings
e The appeal process

Qualifications and Roles and Responsibilities of the Department

Chair

33. (HAP) If departments of the organized medical staff
exist, the qualifications and roles and responsibilities
of the department chair, which shall include the fol-
lowing:

Qualifications

Certification by an appropriate specialty board or compa-
rable competence affirmatively established through the
credentialing process.

Roles and responsibilities

¢ C(linically related activities of the department.

e Administratively related activities of the department,
unless otherwise provided by the hospital.

¢ Continuing surveillance of the professional perfor-
mance of all individuals in the department who have
delineated clinical privileges.

e Recommending to the organized medical staff the cri-
teria for clinical privileges that are relevant to the care
provided in the department.

e Recommending clinical privileges for each member of
the department.

e Assessing and recommending to the relevant hospital
authority off-site sources for needed patient care, treat-
ment, and services not provided by the department or
the organization.

e Integration of the department or service into the pri-
mary functions of the organization.

® (Coordination and integration of interdepartmental
and intradepartmental services.

¢ Development and implementation of policies and pro-
cedures that guide and support the provision of care,
treatment, and services.

e Recommendations for a sufficient number of qualified
and competent persons to provide care, treatment, and
services.

e Determination of the qualifications and competence of
department or service personnel who are not licensed
independent practitioners and who provide patient
care, treatment, and services.

e Continuous assessment and improvement of the
quality of care, treatment, and services.

® Maintenance of quality control programs, as
appropriate.

¢ Orientation and continuing education of all persons in
the department or service.

e Recommending space and other resources needed by
the department or service.



MS.1.30

Neither the organized medical staff nor the governing body
may unilaterally amend the medical staff bylaws or rules
and regulations.

Rationale for MS.1.30

A hospital with an organized medical staff and governing
body that cannot agree on amendments to critical docu-
ments has evidenced a breakdown in the required collab-
orative relationship.

MS.1.30 Element of Performance
1. The medical staff bylaws, rules, and regulations are not
unilaterally amended.

MS.1.40

MS.1.40 Elements of Performance

1. The structure and function of the medical staff execu-
tive committee conforms to the medical staff bylaws.

The medical staff executive committee makes recommen-

dations, as defined in the medical staff bylaws, directly to

the governing body on at least the following:

6. Medical staff membership

9. The organized medical staff’s structure

10. The process used to review credentials and delineate
privileges

11. The delineation of privileges for each practitioner
privileged through the medical staff process

12. The executive committee reviews and acts on reports
of medical staff committees, departments and other
assigned activity groups

MS.4.10
MS.4.10 Elements of Performance

4. The credentialing process is outlined in the medical staff

bylaws (see also Standard MS.1.20)

MS.4.45

The organized medical staff, pursuant to the medical staff
bylaws, evaluates and acts upon reported concerns regard-
ing a privileged practitioner’s clinical practice and/or
competence.

MS.4.50

MS.4.50 Element of Performance

The organized medical staff has developed a fair hearing

and appeal process addressing quality of care issues that has

the following characteristics:

5. with the governing body provides a mechanism to appeal
adverse decisions as provided in the medical staff bylaws

MS.4.100

MS.4.100 Rationale

[ ... ] Medical staff bylaws or other documents may stipu-
late that in an emergency, any medical staff member with
clinical privileges is permitted to provide any type of
patient care, treatment, and services necessary as a life-sav-
ing measure or to prevent serious harm—regardless of his
or her medical staff status or clinical privileges—provided
that the care, treatment, and services provided are within
the scope of the individual’s license.

Elements of Performance for MS.4.100

1. Temporary privileges are granted to meet an important
patient care need for the time period defined in the medi-
cal staff bylaws.

MS.4.110

Elements of Performance for MS.4.110

2. As described in the bylaws, the individual(s) responsible
for granting disaster privileges is identified.

>> Return to beginning of this section
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Appendix B

Additional Resources for the Medical Staff

Current Model Medical Staff Bylaws

e (California Medical Association
1201 J Street, Suite 200
Sacramento, CA 95814
www.cmanet.org

(916) 444-5532

e Medical Association of Georgia
1849 The Exchange, Suite 200
Atlanta, GA 30339
www.mag.org

(678) 303-9290

Emergency Medical Treatment and Active Labor Act
(EMTALA)
The EMTALA Compendium is published online by the
American Academy of Orthopaedic Surgeons.
¢ American Academy of Orthopaedic Surgeons

6300 North River Road

Rosemont, IL 60018

WWW.Aaos . org

(847) 823-7186
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Appendix C

California Medical Association “Medical Staff
Membership for Physician Excluded from Any
Federally Funded Health Care Program”

Document #1207

Medical Staff Mem-
bership for Physician
Excluded from Any
Federally Funded
Health Care Program

CMA Legal Counsel
January 2005

A number of medical staffs throughout California have
been told that they must amend medical staff bylaws to
provide for the automatic termination of medical staff
membership and privileges for physicians who have been
excluded from any federally funded health care program,
such as Medicare and Medi-Cal. California Medical
Association (CMA) legal counsel has reviewed the
pertinent federal laws and regulations and does not believe
that automatic suspension is required, let alone warranted,
by the law.

Federal Law Re: Exclusion
What law allows sanctions against hospitals for contracting with
persons excluded from a health care program?

For many years, claims to Medicare or state health pro-
grams for items or services furnished by an excluded person
or entity have been prohibited. In the Balanced Budget
Act of 1997, however, the law was expanded to allow

civil monetary penalties to be imposed against any person
(including an organization, agency, or other entity such as
a hospital or medical group) who:

Arranges or contracts (by employment or otherwise) with
an individual or entity that the person knows or should
know is excluded from participation in a federal health
care program . . . for the provision of items or services for
which payment may be made under such a program.

(42 U.S.C. §1320a-7a(a)(06).)

Automatic Suspension of Excluded Physicians

Not Required

Does the law require automatic suspension of staff privileges of
physicians so excluded?

No. Because of initial uncertainties in how this law would
be interpreted, some attorneys have recommended that,

in order to ensure full compliance with federal law, physi-
cians who have been excluded from federally funded health
care programs should automatically lose their medical staff
membership and privileges.! This approach is not valid for
two reasons. First, a claim must be submitted to the federal
health program for services rendered by an excluded physi-
cian before the penalties are triggered under the statute. As
long as an excluded physician under contract with a health
care entity does not perform services for the federal health
program which are billed to the program, there is no viola-
tion of the statute. Second, clarification from the govern-
ment enforcement agency, the DHHS Office of Inspector
General (“OIG”), demonstrates that the “automatic sus-
pension” approach is not mandated by federal law, nor is it
necessary to ensure compliance. The OIG issued a final rule
implementing in part the Balanced Budget Act provision
at issue on July 22, 1999. In its comments to the regulation
that it ultimately adopted, the OIG shed considerable light
on the scope and nature of the prohibition.

Medical Staff Privileges Held by Excluded Physician
Do medical staff privileges alone trigger the prohibition?

No, the OIG made it absolutely clear that absent a sepa-
rate employment or contractual relationship, medical staff
privileges alone do not trigger the statute. In response to
the Notice of Proposed Rule-making interpreting section
1320a-7a(a)(6), the OIG received a number of comments,
which it summarized and responded to in the final rule. See
64 Fed.Reg. 39420, (July 22, 1999). One of the commen-
tators specifically recognized the problems created by the
statute and its implementation since:

“it is both possible and common for a physician to
have medical staff privileges at a hospital without hav-
ing either an employment or contractual relationship
with the hospital, particularly in states that prohibit
the corporate practice of medicine. The commentator
further stated that a physician’s medical staff privileges

1. We are also aware that some attorneys have pointed to language in settlement agreements between the OIG and hospitals that have violated the law as requiring
this approach. Requirements imposed on those who have violated Medicare billing rules are often more onerous than those applicable to law abiding health care

facilities and professionals.



at a hospital and his or her provision of items or ser-
vices covered by Medicare mean that the hospital and
the physician are “arranging” for the provision of such
services.”

The OIG understood the commentator’s concern and
agreed. As the OIG responded:
“a medical staff relationship, in the absence of any em-
ployment or contractual relationship or arrangement,
in and of itself, remains outside the scope of these

regulations.” See 64 Fed.Reg. at 39423-39424.

How Penalties Are Triggered
Must a claim be submitted for the statute to be triggered?

Yes, the scope of the OIG rule makes it unequivocal that a
claim must be submitted to a federal health care program
before sanctions are triggered under the statute. Specifi-
cally, the penalty only applies against entities that submit,
or cause to submit, claims for items or services rendered by
employees or other individuals with whom they contract,
and whom they know, or should know, have been excluded
from participation in the federal health care program. The
law states:

The OIG may impose a penalty and assessment against
any person with whom it determines in accordance
with this part has presented or caused to be presented a
claim which is for—

an item or service for which the person knew, or
should have known, that the claim was false or
fraudulent, including a claim for any item or service
furnished by an excluded individual employed by or
otherwise under contract with that person; [or]

an item or service furnished during a period in which
the person was excluded from participation in the Fed-
eral health care program to which the claim was made.

(42 C.ER. §1003.102(a)(2) and (3).)

Thus, for the prohibition to be triggered, a claim must be
submitted.

Exclusion Inquiry on Applications for Privileges
Should a medical staff inquire as to whether a physician apply-
ing or reapplying for staff privileges is excluded?

It is prudent to do so. Even though the statute itself does
not expressly create an affirmative obligation for physi-
cians (hospitals and other covered entities) to investigate
whether an individual is excluded, the OIG did state in
its response to comments that providers and contracting
parties do “have a duty to check the sanction report on
the OIG website prior to entering into any employment
or contractual arrangements with new hires or run the
risk of CMP (civil monetary penalty) liability if they fail
to do so.” (Fed.Reg. at 39423.) Exclusion information is
maintained on the OIG website (www.oig.hhs.gov) and

is updated on a regular basis. The OIG also noted that
hospitals are under an affirmative obligation to query the
National Practitioner Data Bank (NPDB) when they grant
privileges and subsequently at two-year intervals to deter-
mine whether actions have been taken against physicians
that they employ. The NPDB contains exclusion informa-
tion dating back to 1979 provided to it by the Centers for
Medicare & Medicaid.?

Further, Medicare law prohibits Medicare providers,
including hospitals and physicians, from billing for any
services which were rendered at the direction or upon the
prescription of a physician or other individual who has
been excluded from the Medicare program. (42 U.S.C.
§1395y(e).) Thus, hospitals face denial of reimbursement
for billed services rendered at the direction of an excluded
physician.

In sum, while hospitals have an affirmative obligation not

to bill these federally funded programs for services pro-
vided, ordered or prescribed by physicians on staff who are
excluded, there is no affirmative obligation on hospitals to
exclude automatically such physicians. Medical staffs, with
their hospitals, should work toward setting up a reasonable
system for ensuring that physicians who have been excluded
from the Medicare/Medi-Cal programs do not bill those
federal programs for patients that they have treated, or order
or prescribe any services to be provided by the hospital for
patients by these programs. Such a system should ensure
both that: 1) the hospital is notified of a physician’s exclu-
sion, and 2) the excluded physician does not order, prescribe
or bill for services for patients who are beneficiaries of these
federal programs. The California Participating Physician
Application (CPPA) can be of assistance in this regard.

Developed by the California Medical Association, as well
as others, the CPPA requires that physicians notify the
health care organization in writing, but promptly no later

2. National Practitioner Data Bank Guidebook, Sept. 2001, p. E-27.



than fourteen (14) days from the occurrence of, among
other things, a “receipt of written notice of any adverse
action against [him/her] under the Medicare or Medicaid
programs, including but not limited to, fraud and abuse
proceedings or convictions.” Affirmative notification
procedures, as well as proper procedures in place at the
hospital or medical staff, can be used to maintain compli-
ance with the law yet not require automatic suspension.
Given the draconian penalties an excluded provider faces
if that provider continues to bill Medicare or order or pre-
scribe services for covered patients, excluded medical staff
members will have every incentive to comply with these
procedures. See 42 U.S.C. §1320a-7a(a)(1)(D).

We hope this information is helpful to you. CMA is unable
to provide specific legal advice to each of its more than
30,000 members. For a legal opinion concerning a specific
situation, consult your personal attorney.

For information on other legal issues, use CMA ON-CALL,
or refer to CMA’s California Physician’s Legal Handbook.
This book contains legal information on a variety of
subjects of everyday importance to practicing physicians.
Written by CMA’s Legal Department, the book is avail-
able on a fully searchable CD-ROM, or in a six-volume,
softbound format. To order your copy, call (800) 882-1262.

>> Return to beginning of this section
>> Return to Table of Contents



Appendix D

SOUTH DAKOTA STATE MEDICAL ASSOCIATION
MODEL MEDICAL STAFF BYLAWS CHECKLIST

Yes, Mo, Not
Provision Included Included

General
Assurs the medical staff bylaws include approprigte authority

Examine four primary sources when developing medical staff bylaws

«  State peer review laws (Appendix A)

« Federallaw (Health Care Quality |mprovement Act of 1988) (HCOQIA) (Appendix B)

¢« Joint Commission on Accreditation of Healthcare Organization (JCAHO) standands
(Appendix C)

o CMS Medical Staff Requirments (Appendiz 0)

Assure the medical staff bylaws address seven areas:

« Medical staff composition and how to join

+ Depatmeant and committee structure, and composition and functioning of executive
committes

Medical staff responsibilitizs

Frocess for credentialing and clinical prvileges

Frocedures for fair hearings and appeals

Relationship between medical staff and hospital board

Procedures for adopting and amending medical staff bylaws, rules and regulations 1
When a conflict arises, obtain independent legal advice when developing bylaws, whan a
conflict arises, to assure medical staff's interest is given due consideration

Preamble

Describe the purpose of the medical staff bylaws: to provide for organization of the
medical staff, establish a framework for self-governance, establish a professional and
legal structure for medical staff operations, and provide for organized medical staff
relations

& South Drakoda State Meadlical Association, 2002, excepd & io those portions of this document derived, with permission, from the California Medical Assocation
Wiadel Medical Stall Eylaws
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SOUTH DAKOTA STATE MEDICAL ASSOCIATION
MODEL MEDICAL STAFF BYLAWS CHECKLIST

Provision

Yes,
Included

Mo, Mot
Included

Emphasize the self-governing character of the medical staff and include, within the
content of the bylaws, the & essentials of seif govemance:

Inttiste, develop, adopt, approve or disapprove amendmeants

Select, select, and remove medical staff officers

Establish and enforce criteria and standards for membership

Establish and maintain patient care standards

Use independent legal counssl

Cradential and delingste clinical privileges

Assure the medical staff bylaws may not be unilaterally amended or repealed, and are
binding and enforceable

Definitions

Clearly define critical terms used in the medical staff bylaws

Assure the definition for "dinical privieges’ includes use of equipment, fadlities and
parsonnel, as well as the right to exercise the dinical privileges

Include a definition of economic or exclusive credentialing and, in the content of the
bylaws, prohibit the practice which ties medical staff privileges to an agreement to refer or
utilize facilities

Include definitions for executive session and investigation, amang others

Mame

Include the name of the medical staff inthe medical staff bylaws, along with the term
‘unincorporated assocation’

Membership

Assure the bylaws describe who is eligible for membership, the qualifications for
membership, and the basic responsibilities of medical staff membership

If a requirement for professional liability insurance is included in the medical staff bylaws,

i Zoath Dakota St Meadical Association, 2002, except & to those portions of this document derived, with permiission, from the Califorma Medical Assocation

Wiodel Medical StalT Bylaws
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SOUTH DAKOTA STATE MEDICAL ASSOCIATION
MODEL MEDICAL STAFF BY LAWS CHECKLIST

Provision

Yes,
Included

Mo, Not
Included

the medical staff should determineg the amount and the hospital board should not direct
which company should be used

Do notinclude vague terms such as ‘cooperatively’ in the medical staff bylaws

Assure that membership or privileges are not conditioned upon a physidan’s participation
or non-participation in ancther organization, third party contracts, or acceptance of
Medicare contracts

Assure that properly completed applications must be considered

Categories of Membership

Assure that medical staff bylaws describe the categories of medical staff membership,
and the qualifications and fghts for each category

Appointment and Reappointmant

Assure the medical executive committes makes credentialing recommendations to the
hospital board

Include language to prohibit economic credentialing and exclusive contracting

Assure that the medical staff determine the criteria that may indicate a guality problem
and itis peer reviewed, nol reviewed by hospital administrative staff

If a pre-application form is used, assure that it does not include a waiver of due process

| rights

Assure that the medical staff makes the decision as to whether or not professional liability
insurance should be required

Co not include a provision on the application stating the applicant or member agrees to
abide by hospital bylaws or policies

Clinical Privileges

Werify that madical staff bylaws address procedures for evaluation, appointmeant, specific
privileges that may be exercised, modfications, temporary and emergency privileges and
monitoring competency

& South Dakoia Stake Madical Association, 2002, exe & o 1'||-:|:<q='|:-c|ﬂ'i-:n|:< af thiz document denved, with '|:-|=11|1'i:<<'i-:|1|_ from the Califorma Medical Association
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SOUTH DAKOTA STATE MEDMCAL ASSOCIATION
MODEL MEDICAL STAFF BYLAWS CHECKLIST

Provision

Yes,
Included

Mo, Mot
Included

Assure that clinical privileges may be granted, continued, modified or terminated only
after a recommeandation by the medical staff and that privileges include accass to hospital
resources essential to the full exerdse of privieges

Do notinclude & provision that provides for termination of staff privileges simultansously
with termination of a contract without full due process

Consider whether or not to include an expedited credentialing process

Limit the use of temporary privileges to fulfill animportant patient care need and when
awatting review and approval of the medical staff executive committes and hospital board

Corrective Action

Assure that corrective action procedures ane included in the medical staff bylaws and
qualify for immunities under the state peer mview statutes and HCQIA

Assure that procedures for initiation of corrective action are clearly and unambiguously
stated in the medical staff bylaws, and that hospital board mambers and administrators
are not allowed to initiate action unless emergency

Assure that the medical staff bylaws establish dear and objective standards and criteria
for the imposition of a summary suspension

Include languags in the medical staff bylaws that whan thers is 8 summary suspension,
no professional review action by a professional review body shall occur until completion
of the hearing and appeals process or waiver by the affected physician

Hearings and Appellate Reviews

Assure the notice of proposed action provision includes the proposed action, the reasans
for the action, the right to request a hearing within 30 days, and a summary of rights

If a hearing is scheduled, include a provision that the notice includes the place, date,
time, member's right to obtain legal representation, reasons far the action, charts in
question, and list of witnesses

During the pre-hearing, assure the affected mamber has the right to access all evidence
and to gquastion and challenge the impartiality of the hearing pansl and hearing officar

Include language in the medical staff bylaws to allow the member the right to legal

& Zouh Dakota Stie Madical Association, 2002, excepl & o those portions of this document derived, with permission, from the Califorma Meadical Association
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SOUTH DAKOTA STATE MEDICAL ASSOCIATION
MODEL MEDICAL STAFF BYLAWS CHECKLIST

Yes, Mo, Not
Provision Included Included

representation, be provided with all information made available to the hearing officer,
have a record made of the procesdings, call and examins/cross-examing witnesses,
present and rebut evidence, and submit & written statement &t the close of the hearing
Except for applicants who bear the burden of persuading the committee of histhear
qualfications by a preponderance of the evidence, assure that the committee bringing
charges against a physician has the duty to present evidence and support of its action or
recommendation

Include a provision in the medical staff bylaws so an attorney from the firm used by the
hospital, medical staff, or involved staff member or applicant may not sere as the
hearing officer

Assure the hearing committee report includes the decision, reasons for the decision, the
connachon betwean the evidence and decision, and appeal procedures

Assure that hearing and appellate review rights apply to all physicians on the medical
staff, including those providing professional services under contract

Assure that credentialing, corrective action, and hearing and appeal processes ane
included in the medical staff bylaws

Officers

Assure that the medical staff bylaws include provisions for identification, qualifications,
nominations, elecion, terms of office, recall, vacancies, and duties of officers (chief of
staff, vice chief of staff, immediate chief of staff, and secretary-treasurer)

Assure the medical staff has the night to select, elect and remove officers (chisf of
medical staff, officers of the medical staff, department chairs, and committee chairs)

Clinical Departments and Divisions

Assure that the organizational structure of the medical staff (departments and divisions) is
decided upon by the medical executive committes with concurrence by the medical staff
To provide peer review protections, include language that departments and divisions
come under the definition of committeas

& Soath Dakota Staie Medical Association, 2002, excepl & o those portions of this docunsent derived, with permission, from the Califorma Medical Association
Madel Medical StalTBylaws
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SOUTH DAKOTA STATE MEDICAL ASSOCIATION
MODEL MEDICAL STAFF BYLAWS CHECKLIST

Yes, Mo, Not
Provisian Included Ineluded

Committoes

Rewew madical stalf bylaws to include compaosibion, duties, vacancies, meashngs for
committees (examples: Medical Executive Committee, Credentials Committes, Jaint
Conference Committee, Quality Assessment and Improvement Committee, Utilization
Review Commiltes, Pharmacy and Therapeutics Committes, Infection Control
Committes, Tissus Committes, Bylaws Committes, Medical Records Committes, Medical
Staff Aid Committes, Bioethics Committee, Limited License Professional and Allied
Health Profassional Committes, and Technical Advisory Committeas)

Assure that the medical staff executive committee can meet in executive session with
only voting members of the medical staff present

Examine the responsibilities of the Limited License Professional and Allied Health
Professional Committee

Meetings

Assure the medical staff bylaws describe the frequency of meetings, the number of
meetings madical staff members must attend, and what constitutes a quarum
Confidentiality, Immunity and Releases

Include ‘good faith’ and ‘without malice’ in immunity section of the medical staff bylaws

Include language that the hospital board agrees to indemnify and hold harmless the
medical staff, individually and collectively, from loss, damage or expansas incurrad in
connection with the performance of medical staff member functions

Review the hospital insurance policy to be sure there is coverags for the actions of
members of the medical staff and include language in the medical staff bylaws that any
proposed changes in the insurance must be approved by the medical executive
committee prior to implementation

General Provisions

Assure that the medical staff bylaws provide that the medical staff rules and regulations,
when adoptad by the medical staff and approved by the hospital board, become part of

& Souh Dakota Siae Medical Association, 2002, excepl & o those portions of this docoment derived, with permission, from the Califorma Medical Association
Miadel Medical Stalf Bylaws
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SOUTH DAKOTA STATE MEDICAL ASSOCIATION
MODEL MEDICAL STAFF BYLAWS CHECKLIST

Yes, Mo, Not
Provision Included Included

the bylaws

Assure that the medical staff has the right of access to ane’s own medical staff file, the
right to make additions to the credentials file, request deletion of some materials in the
file, and to rebut adverse entrigs

Assure that there is only one credentials file per physician and it is maintained in the
medical staff office

Assure that the medical staff bylaws include hearing and appeal rights to physicians
facing denial, revocation or restriction of privileoss for non-quality, as well as for quality
reasons

Assure that the medical staff has meaningful involvement in any decision, whether or not
quality is the issue, about excusive contracts

Assure that due process rights are afforded to all physicians and that these provisions in
the medical staff bylaws take precedance over any inconsistent provisions in a contract

Assure that the medical executive committes reviews the non-financial provisions of
exclusive contracts (excluding remuneration except to the extent issuss of fraud and
abuse compliance are addressed)

Adoption and Amendment of Bylaws

Assure that the sole mechanism for adopting or altering the medical staff bylaws resides
within the medical staff bylaws and nowhers else

Include an inconsistency provision to prevent the hospital from bypassing the meadical
staff bylaws by contract or provisions in the hospital bylaws

Include a provision in the medical staff bylaws to prevent unreasonable delay by the
hospital board in adopting bylaw changes

Include provisions concerning EMTALA

D Soudh Dakota State Medical Asociation, 2002, excepd @ to those portions of this document derived, with permission, from the Califorma Medical Association
Maclel Medical SialTEylaws.
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Appendix E

Sample Policy on Disruptive Behavior

Medical Staff Policy #
Disruptive Behavior Involving Members of the Medical Staff

Definitions

“Harassment” means verbal or physical activity directed
against any individual (e.g., against another medical staff
member, house staff, hospital employee or patient) on the
basis of race, religion, color, national origin, ancestry, phys-
ical disability, mental disability, medical disability, marital
status, sex or sexual orientation shall not be tolerated.’?

“Member” and “medical staff member” is defined as an
individual who has been granted medical staff membership
or, although not a member, has been granted temporary

or disaster privileges. The term does not include medical
students or residents, or allied health professionals with or
without clinical privileges.

“Sexual harassment” is defined as unwelcome sexual
advances, requests for sexual favors, or verbal or physical
activity through which submission to sexual advances is
made an explicit or implicit condition of employment or
future employment-related decisions; unwelcome con-
duct of a sexual nature which has the purpose or effect of
unreasonably interfering with a person’s work performance
or which creates an offensive, intimidating or otherwise
hostile work environment.*

1. Purpose’

To promote patient safety and quality improvement through
facilitating communication and cooperation among health
care professionals® by describing and prohibiting disruptive
behavior involving medical staff members and delineating
the response to be followed in all cases of allegations of

disruptive behavior involving medical staff members.”
Disruptive behavior by members of the medical staff, or
refusal of members to cooperate with the procedures de-
scribed in this Policy, may result in corrective action, which
shall be carried out according to the medical staff bylaws.

Disruptive behavior by members of the medical staff that
affects or may affect patient care®, or refusal of members
to cooperate with the procedures described in this Policy,
may result in corrective action, which shall be carried out
according to the medical staff bylaws.’

I1. Policy

Behavior by medical staff members while on Hospital
property!® that generates a complaint by another medical
staff member, a member of the hospital clinical or admin-
istrative staff, or individuals in contact with the medical
staff member at the hospital other than patients,!! will be
responded to according to this policy. Behavior that indi-
cates that the medical staff member suffers from a physi-
cal, mental or emotional condition will be referred to the
Well-being Committee or otherwise evaluated to promote
assisting the medical staff member. Sexual harassment,
harassment and other disruptive behavior is not acceptable
to the medical staff and will be corrected, or if correction
fails or the initial conduct warrants, disciplined.

A. “Disruptive behavior” means any conduct or behavior
including, without limitation, sexual harassment or other
forms of inappropriate behavior, which:

i. jeopardizes or is inconsistent with quality patient care
or with the ability of others to provide quality patient
care at the hospital;

ii. is unethical; or

iii. constitutes the physical or verbal abuse of patients
or others involved with providing patient care at the
hospital.!?

3. Based on the California Medical Association Model Medical Staff Bylaws definition.

~

. Based on federal law prohibiting sexual harassment.

5. Joint Commission Standard MS.4.80 states “The medical staff implements a process to identify and manage matters of individual health for licensed inde-
pendent practitioners. This identification process is separate from actions taken for disciplinary purposes.” This policy includes not only physicians but also

non-physician members of the medical staff.

0]

. The behavior to be addressed by the medical staff has to fall within the purview of the medical staff organization-professionalism and patient care quality. If the

behavior is not related to patient care or professional ethics, the legal protections provided for peer review are not likely to apply.

. Patient care related review activities may qualify for peer review protection.

—_
O W 00 N

included.

. The policy should clearly state that all cases alleging disruptive behavior must be handled under this policy, lest a two-tier response develop.

. To protect the action under peer review law, hearing and appeal procedures should apply where applicable.
. The behavior of members outside the hospital is not regulated by medical staff policy; however, behavior in the hospital parking garage or on the lawn should be

11. Problems between the member and his/her patient are addressed by the standards applicable to the physician (or other professional)/patient relationship.
12. The behavior to be addressed by the medical staff has to fall within the purview of the medical staff organization-professionalism and patient care quality. If the
behavior is not related to patient care or professional ethics, the legal protections provided for peer review are not likely to apply.



B. Disruptive behavior occurs in varying degrees, which
are classified here into three levels of severity. Level |
behavior is the most severe violation of this Policy. Any
corrective action will be commensurate with the nature
and severity of the disruptive behavior. Repeated instances
of disruptive behavior will be considered cumulatively, and
action shall be taken accordingly.

C. Classification of severity shall follow these guidelines:
Level I: Physical violence or other physical abuse
which is directed at people. Sexual harassment or
harassment involving physical contact. Possession of
weapons on hospital property.”

Level II: Verbal abuse such as unwarranted!* yelling,
swearing or cursing; threatening, humiliating, sexual or
otherwise inappropriate comments directed at a person
or persons; visual abuse such as threatening, humiliating,
sexual or otherwise inappropriate writing or picture(s)
directed at a person or person, or physical violence or
abuse directed in anger at an inanimate object.

Level I1I: Verbal abuse which is directed at-large, but
has been reasonably perceived by a witness to be dis-
ruptive behavior as defined above.

D. The medical staff shall promote continuing awareness

of this Policy among the medical staff and the hospital

community, including the following efforts:

i. sponsoring or supporting educational programs on dis-
ruptive behavior to be offered to medical staff members

and hospital employees;"

ii. disseminating this Policy to all current members upon
the adoption of the Policy and to all new members of
the medical staff upon joining the staff.

iii. requiring the Medical Staff Well-Being Committee!'® to
assist a member of the medical staff exhibiting disrup-
tive behavior to obtain education, behavior modifica-
tion, or other treatment to prevent further violations.

II1. Procedure

Complaints about a member of the medical staff regard-
ing alleged disruptive behavior must be in writing, signed
and directed to the President of the Medical Staff. The
President of the Medical Staff or designee must review

the complaint immediately, and provide the complainant
with a written acknowledgement of the complaint and this
policy. The President of the Medical Staff or designee shall
make an initial determination of authenticity and severi-
ty,'” and act accordingly. In all cases, the member involved
shall be provided with a copy of this policy and a copy of
the complaint.!® If no corrective action is taken, a confi-
dential memorandum summarizing the disposition of the
complaint shall be retained in the member’s credentials
file for one year, and then expunged, if no related action is
taken or pending.

At the discretion of the President of the Medical Staff or at
the discretion of the Medical Executive Committee, the du-
ties here assigned to the President of the Medical Staff can
be delegated to a different officer of the Medical Staff, on a
case-by-case basis or for the President’s term of office.'’

A. Level I

The President of the Medical Staff shall interview the com-

plainant and, if possible, any witnesses within 24 hours of

receiving the complaint. The President of the Medical Staff

and another member of the medical executive committee

shall interview the medical staff member within 24 hours.

The President of the Medical Staff shall provide the mem-

ber the opportunity to respond in writing. The President of

the Medical Staff shall do one or more of the following:

i. determine that no action is warranted.

ii. issue a warning.

iii. require a written apology to the complainant.

iv. refer member to the Medical Staff Well-Being
Committee.

v. initiate corrective action pursuant to the medical
staff bylaws.

13. Possession of weapons on hospital grounds is inherently threatening and potentially disastrous.

14. Recognizing that in emergency situations, calling out for instruments, drugs, or help may actually be appropriate.

15. “Education of LIPs (licensed independent practitioners) and other organization staff about illness and impairment recognition issues specific to LIPs (at-risk
criteria)” is to be included in the design of process under Joint Commission Standard MS.4.80, according to the Standard’s Element of Performance 1.

16. The Medical Staff Well-Being Committee can be particularly helpful in monitoring a troubled member, enabling the member to be helped while preserving the
member’s practice. A Medical Staff Well-being Committee should be designed to meet the Joint Commission Standard and maximize the legal protections avail-

able to medical staff committees in most states.

17. To allow the President to screen out false reports. Element of Performance 6 for Joint Commission Standard MS.4.80 states that the process should address

“evaluation of the credibility of a complaint, allegation or concern.”
18. To permit the accused member to prepare a meaningful response.

19. A particular President may not be well suited to or comfortable with the particular duties assigned under this policy. If the President recognizes this, he/she
may delegate the duties personally; if the President does not recognize this but the Medical Executive Committee does, the duties may be reassigned to a more

appropriate officer.



B. Level I

The President of the Medical Staff shall interview the

complainant and, if possible, any witnesses within five

working days of receiving the complaint. The President

of the Medical Staff and another member of the medi-

cal executive committee shall interview the medical staff

member within five working days. The President of the

Medical Staff shall provide the member the opportunity

to respond in writing. The President of the Medical Staff

shall do any of the following:

i. determine that no action is warranted.

ii. issue warning.

iii. require a written apology to the complainant.

iv. refer member to the Medical Staff Well-being
Committee.

v. initiate corrective action pursuant to the medical
staff bylaws.

C. Level III
The President of the Medical Staff shall interview the
complainant and, if possible, any witnesses within 10 days
of receiving the complaint. The President of the Medical
Staff shall provide the member the opportunity to respond
in writing. The President of the Medical Staff shall do one
or more of the following:
i. determine that no action is warranted.
ii. issue warning.
iii. require a written apology to the complainant.
iv. refer member to the Medical Staff Well-being
Committee.
v. initiate corrective action pursuant to the medical
staff bylaws.

IV. Disruptive Behavior Against a Medical Staff Member
Disruptive behavior which is directed against a medical staff
member by a hospital employee, board member, contractor,
or other member of the hospital community shall be
reported by the member to the hospital pursuant to hospital
policy governing conduct.

V. Other Behavior

Behavior by a medical staff member towards a hospital
employee, board member, contractor or other member of
the hospital community, which does not fall within the
definition of disruptive behavior above, but violates hospital
policy governing conduct, shall be dealt with according to
that hospital policy, so long as the hospital policy has been
approved by the medical executive committee.

V1. Abuse of Process

Threats or actions directed against the complainant by
the subject of the complaint will not be tolerated under
any circumstance. Retaliation or attempted retaliation by
members against complainants will give rise to corrective
action pursuant to the medical staff bylaws. Individuals
who submit a complaint or complaints which are deter-
mined to be false shall be subject to corrective action
under the medical staff bylaws or hospital employment
policies, whichever applies to the individual.

Adopted by the Medical Executive Committee
, 2007

Disseminated to Medical Staff Members and Privileges
Holders , 2007

© Elizabeth A. Snelson 2004

All rights reserved. This document may be copied and disseminated for non-
commercial purposes. It is not intended to replace or serve as legal advice.
Physicians and medical staffs with questions about this area of law should
consult a knowledgeable attorney.
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Appendix F

Common Bylaws Pitfalls and How to

Avoid Them

Common Bylaws Pitfalls

Adopting Consultants’
Template

Including a “Physicians’

Bill of Rights”

And How to Avoid Them

National consultants’ use
templates, which results in
a cookie-cutter approach—
all bylaws look alike, all
across the country. Instead,
individual state laws should
be considered and used to
protect the medical staff
and its members. Every
medical staff is different—
models and templates must
be tailored to that medical
staff’s interests.

Physicians might be told
that the bylaws are pro-
physician because they
include a “Physicians’

Bill of Rights.” Often the
“Physicians’ Bill of Rights”
just summarizes rights that
are contained in the bylaws
because of a legal require-
ment or Joint Commission
standard. Sometimes, the
“Physicians’ Bill of Rights”
contradicts or even short-
changes rights elsewhere in
the bylaws or in the stat-
utes. The “Physicians’ Bill
of Rights” should be very
carefully reviewed to be
certain it actually benefits
physicians. And of course,
the entire bylaws docu-
ment should be reviewed
carefully to be sure that it
is physician-friendly.

Applications can be ac-
cepted or denied or disci-
plinary action can be taken
by hospital “without ben-
efit of Medical Executive
Committee [MEC] recom-
mendation.”

Hospital Board MUST
have authority to unilater-
ally amend because it is
“ultimately responsible”
under state corporate law.

Indemnification of medical
staff leaders is contingent
upon board approval of
those leaders.

>> Return to Table of Contents
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Some bylaws are structured
on the presumption that
the purpose of MEC action
in peer review is simply to
help the hospital board.
The medical staff organiza-
tion has the professional
obligation to account for
patient care quality, which
includes the very important
clinical duty to determine
which clinician should be
allowed to do what clinical
activity.

Further, the Elements

of Performance for Joint
Commission Standard
MS.1.40 calls for the MEC
to make recommendations
on privileges and member-
ship. Barring specific state
statute permitting unilat-
eral action if the medical
staff fails to act, disci-
plinary or privileging or
membership actions should
never take place without
medical staff participation.

Ultimate is not the same
as absolute. State law does
not mandate that hospital
or any other corporate
board had authority to
unilaterally amend medical
staff bylaws or any other
contract.

Hospitals’ insurance
policies do not condition
coverage of medical staff
leaders upon board ap-
proval. This is just a means
for the hospital to control
the leadership selection
process. Medical staff self-
governance is undermined
by hospital involvement in
leadership selection.

>> Return to beginning of this section



Appendix G

Medical Staff Rules and Regulations Checklist

Typically, medical staff rules and regulation address clini-

cal processes and procedures. Details tend to vary greatly

based on state law and regulation, and on the practices of

the particular medical staff. This checklist covers the issues
usually covered in rules and regulations and provides some

L] | Autopsy

5.

Deaths of patients who have partici-
pated in clinical trials (protocols)
approved by institutional review
boards.

Unexpected or unexplained deaths
which are apparently natural and
not subject to a forensic medical juris-
diction.

background for addressing these issues.

Check your state law and regulations on each issue.

Issue

[J | Amend-
ment of
Rules and
Regula-
tions

L] | Autopsy

Background

The Joint Commission definition of

medical staff self-governance includes:

e “Initiating, developing and approv-
ing medical staff bylaws and rules and
regulations

¢ Approving or disapproving amend-
ments to the medical staff bylaws and
rules and regulations.”

¢ Element of Performance 9 for Joint

Commission Standard MS.3.10 calls for

the medical staff to be actively in-

volved in the use of developed criteria

for autopsies.

¢ According to the College of Ameri-

can Pathologists (CAP), “Deaths in

which an autopsy should be especially

encouraged are:
1. Deaths in which autopsy may help
to explain unknown and unantici-

pated medical complications to the

attending physician.
2. All deaths in which the cause of
death or a major diagnosis is not

known with reasonable certainty on

clinical grounds.

3. Cases in which autopsy may help to

allay concerns of the family and/or
the public regarding the death,

and to provide reassurance to them

regarding same.

4. Unexpected or unexplained deaths

occurring during or following any

dental, medical or surgical diagnos-

tic procedures and/or therapies.

7. Natural deaths which are subject to,
but waived by, a forensic medical
jurisdiction such as (a) persons dead
on arrival at hospitals (b) deaths oc-
curring in hospitals within 24 hours
of admission, and (c) deaths in which
the patient sustained or apparently
sustained an injury while hospitalized.

8. Deaths resulting from high-risk in-
fectious and contagious diseases.

9. All obstetric deaths.

10. All perinatal and pediatric deaths.

11. Deaths at any age in which it is
believed that autopsy would dis-

close a known or suspected illness
which also may have a bearing on
survivors or recipients of transplant
organs.

12. Deaths known or suspected to have
resulted from environmental or
occupational hazards. The CAP
position on autopsies is provided for
information purposes.

While the CAP makes general recom-
mendations as to when autopsies are
desirable, every institution should es-
tablish their specific recommendations
by means of consultation between the
pathologist and the rest of the medi-
cal staff. Proper personnel and other
resources must be committed in support
of this activity.” For more information
refer to CAP Practice Guidelines
(www.cap.orglapps/docs/committees/
comm_autopsy.htm).



Issue
continued
[J | Consulta-
tion Re-
quirement

[J | Counter-
signing for
Residents

[ ' Resident
supervision
process

[1 | Verbal

orders

Background
continued

Joint Commission MS.2.20 Element of
Performance 3. The organized medical
staff, through its designated mecha-
nism, determines the circumstances un-
der which consultation or management
by a physician or other licensed inde-
pendent practitioner is required and
consultation is obtained as required.

¢ Element of Performance 4 for Joint
Commission Standard MS.2.30 states,
“Organized medical staff rules and
regulations and policies delineate
participants in professional education
programs who may write patient care
orders, the circumstances under which
they may do so (without prohibiting
LIPs from writing orders), and what
entries, if any, must be countersigned
by a supervising LIP.”

¢ Joint Commission Standard MS.2.30
states, “In hospitals participating in

a professional graduate education
program(s), the organized medical staff
has a defined process for supervision by a
licensed independent practitioner with
appropriate clinical privileges of each
member in the program in carrying out
his or her patient care responsibilities.”

— 103 —

e “Verbal medication orders should be
reserved only for those situations in
which it is impossible or impractical
for the prescriber to write the order or
enter it in a computer. Verbal orders
should be dictated slowly, clearly,

and articulately to avoid confusion.
The order should be read back to the
prescriber by the recipient (e.g., nurse,
pharmacist); when read back, the re-
cipient should spell the drug name and
avoid abbreviations when repeating the
directions. A written copy of the verbal
order should be placed in the patient’s
medical record and later confirmed by
the prescriber in accordance with ap-
plicable state regulations and hospital

policies. ...”

AMA Policy Compendium H-120.968

e Under Element of Performance 1 for
Joint Commission Standard IM.6.50,
“Qualified personnel are identified, as
defined by hospital policy and, as ap-
propriate, in accordance with state and
federal law, and authorized to receive
and record verbal orders.”

>> Return to beginning of this section
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Appendix H

Compiled Sample Bylaws

Bylaws as a Contract

As of the date on which these Bylaws become effective
through adoption by the Medical Staff and approval by
the Board as provided in Article XVI, in consideration of
the mutual promises and agreements herein contained, the
sufficiency of which are hereby acknowledged, the parties
intending to be legally bound agree that these Bylaws shall
constitute part of the contractual relationship existing be-
tween the Hospital and the Staff Members, both individu-
ally and collectively. These Bylaws may be amended only
as provided in Article XVI and may not be unilaterally
amended by any action of the Board, the Administration,
medical staff or any other entity.

Illinois State Medical Society Model Medical Staff Bylaws §11.D.

In spite of the direction of the case law, hospitals and
health care entities may continue to argue that the bylaws
are not enforceable and reject any attempt by the medical
staff to clearly identify the bylaws as a contract. The de-
bate about whether bylaws are contracts may be defused by
including a statement that the bylaws are binding on the
hospital, the medical staff and its members. This bylaws
provision can be inserted in a “purposes” clause or in an ar-
ticle of general provisions at the conclusion of the bylaws.

Binding Effect
These bylaws are intended to be binding upon the hospi-
tal, the medical staff, its members and applicants.

Direct Medical Staff Amendment Process

In addition to the processes established in this Article,
amendments to the medical staff bylaws, rules and regula-
tions and policies can be adopted by action of the medical
staff, without action by the medical executive committee
(MEC), at any general medical staff meeting or any special
medical staff meeting called for the purpose of amending
the bylaws, provided a quorum is present, by a majority
vote of those active members present. Amendments ad-
opted under this mechanism shall become effective when
approved by the board, which shall not be unreasonably
withheld.

Medical Association of Georgia Model Medical Staff Bylaws §X.C.

MEC Authority From the Medical Staff
The MEC is accountable to the Medical Staff, and, except
for recommendations regarding individual membership,

privileges and corrective actions, subject to reversal of its
decisions by a majority vote of the Active Staff. Except for
corrective action recommendations, it shall make available
to the Medical Staff a record of all actions taken, and shall
limit annual expenditures to a Medical Staff-approved
budget.

Duties of the Medical Executive Committee

The duties of the medical executive committee shall
include, but not be limited to:

(a) representing and acting on behalf of the medical staff
in the intervals between medical staff meetings, subject to
such limitation as may be imposed by these bylaws ...

Cadlifornia Medical Association Model Medical Staff Bylaws
§11.3-2(a).

Purpose

The medical staff is organized to assure that patient care
meets all relevant standards and to improve the quality

of care delivered in this institution. Recognizing their
responsibility for the overall quality of clinical services
provided by its members, the medical staff organizes itself
for the purpose of self-governance in conformity with these
bylaws so that it can fulfill its responsibility for quality of
care. These bylaws are binding on the medical staff and
the hospital/health system.

Clinical Privileges

Clinical privileges or privileges means the permission
granted to medical staff members to provide patient care
and includes unrestricted access to those hospital resources
(including equipment, facilities and hospital personnel)
which are necessary to effectively exercise those privileges.

California Medical Association Model Medical Staff Bylaws
§1.2-5.

Day

Day means a calendar day unless other specified in a
particular context as “working day,” which day does not
include weekends or state holidays.

In Good Standing

IN GOOD STANDING means a member is currently not
under suspension or serving with any limitation of voting
or other prerogatives imposed by operation of the bylaws,
rules and regulations or policy of the medical staff.

Ohio State Medical Association Model Medical Staff Bylaws
Defmition #8; California Medical Association Medical Staff
Bylaws §1.2-7.
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Investigation

Investigation means a process specifically initiated by the
medical executive committee to determine the validity, if
any, of a concern or complaint raised against a medical staff
member or individual holding clinical privileges. It does
not include activity of the medical staff aid committee.
Cadlifornia Medical Association Model Medical Staff Bylaws
§1.2-8.

Nature of Membership

No individuals, including those in a medical administra-
tive position by virtue of a contract or employment with
the hospital, shall admit or provide medical or health-re-
lated services to patients in the hospital unless they are
members of the medical staff with such privileges or have
been granted such privileges on a temporary basis in accor-
dance with the procedures set forth in these bylaws.
Missouri State Medical Association Model Medical Staff
Bylaws §2.1.

Right to Practice

Neither the Hospital nor the Medical Staff shall take any
adverse action or otherwise retaliate against physicians for
advocating medically appropriate treatment for patients,
the appropriateness of such treatment, as determined by
the Medical Staff in accordance with these Bylaws. Medi-
cal Staff Membership shall not be jeopardized nor shall the
right to exercise clinical privileges be infringed except for
conduct, either within or outside the Hospital, which is
or is reasonably believed to be detrimental to the quality
of patient care or safety, and only then in accordance with
these bylaws.

Illinois State Medical Society Model Medical Staff Bylaws
§XVII.B.

Nondiscrimination

Neither Hospital nor the Medical Staff shall discriminate
in granting staff membership and/or clinical privileges on
the basis of national origin, culture, race, gender, ethnic
background, religion, legitimate business interests, or
disability unrelated to the provision of patient care to the
extent the applicant or member is otherwise qualified.

Third-Party Contracting

Medical staff membership or clinical privileges shall not be
conditioned or determined on the basis of an individual’s
participation or nonparticipation in a particular medical
group, IPA, PPO, PHO, hospital-sponsored foundation, or
other organization or in contracts with a third party which
contracts with this hospital.

California Medical Association Model Medical Staff Bylaws §2.3.

Response Time

Medical staff members and privileges holders shall comply
with department rules and regulations as approved by the

medical executive committee determining response times

for specified privileges and procedures.

Economic Credentialing

Medical staff membership and privileges may be granted,
continued, modified or terminated by the Board only upon
recommendation of the medical executive committee for
reasons directly related to quality of patient care and other
provisions of the medical staff bylaws, according to the
procedures set forth in these bylaws. Under no circum-
stances shall economic criteria unrelated to quality of care
be used to determine qualification for initial or continuing
medical staff membership or privileges.

Professional Liability Insurance

Each member shall maintain in force professional liability

insurance in not less than the minimum amounts, if any, as

from time to time may be jointly determined by the board

of [trustees/directors] and medical executive committee.

The medical executive committee, for good cause shown,

may waive this requirement with regard to such member

as long as such waiver is not granted or withheld on an

arbitrary, discriminatory or capricious basis. In determining

whether an individual exception is appropriate, the follow-

ing facts may be considered:

(1) Whether the member has applied for the requisite
insurance;

(2) Whether the member has been refused insurance and,
if so, the reasons for such refusal; and

(3) Whether insurance is reasonably available to the mem-
ber and, if not, the reasons for its unavailability.

Cadlifornia Medical Association Model Medical Staff Bylaws

§2.2-1(c).

Continuous Coverage

Where a medical staff has determined that it will require
continuous professional liability insurance coverage as a
condition for membership, a temporary loss of professional
liability insurance coverage (whether or not limited to
“tail” coverage) is not grounds for immediate termination
of medical staff membership or ineligibility to serve in a
medical staff leadership position. The Medical Executive
Committee shall determine the length and other condi-
tions of an individual waiver of the coverage requirement.

Board Certification and Equivalency
Physician medical staff members and applicants shall:
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1. Be currently or have been certified by a member of the
American Board of Medical Specialties or the Advi-
sory Board for Osteopathic Specialists in a specialty
that encompasses the privileges held or sought; or

2. Have met the training and education requirements for
and are in the process of obtaining certification from
that board, which must be obtained within six years
from date of initial medical staff membership to be
eligible for membership renewal; or

3. Have successfully completed at least a two-year post-
graduate training program in the specialty in which
privileges are held or sought, which program was, at
the time attended, accredited by the American Coun-
cil of Graduate Medical Education or the American
Osteopathic Association, and can document experi-
ence and demonstrate competence that is determined
by the credentials committee and approved by the
executive committee to be equivalent of that described
in this subsection.

Board Certification Grandfathering

Applications from physicians who are medical staff mem-
bers on or prior to [date] may be considered for renewed
membership and privileges despite lack of current board
certification if the members can document experience and
demonstrate competence that is determined by the creden-
tials committee and approved by the executive committee
to be equivalent of that described in this subsection.

Emergency Coverage Requirements

Except for honorary and retired staff, the ongoing
responsibilities of each member of the medical staff shall
include ... (j) participating in such emergency service
coverage or consultation panels as may be determined by
the medical staff.

Ohio State Medical Association Model Medical Staff Bylaws §7.5.

Conduct

Only physicians ... shall be deemed to possess basic
qualifications for membership in the medical staff who are
determined ... to be able to work cooperatively with oth-

ers so as not to adversely affect patient care.
Cadlifornia Medical Association Model Medical Staff Bylaws
§2.2-1(b)(2).

Ethics Adherence

Except for honorary and retired staff, the ongoing respon-
sibilities of each member of the medical staff include ...
Abiding by the American Medical Association Code of

Medical Ethics or other ethical principles established by
the member’s profession.

Ohio State Medical Association Model Medical Staff Bylaws
§7.5(c).

Competition Protection

Nothing in these Bylaws shall be interpreted to prohibit
fair competition or pursuit of business interests on the part
of practitioners.

Medicare Exclusion

Immediately upon verification that a member is excluded
from the federal Medicare or other federally funded health
care program, medical staff membership and clinical
privileges shall be automatically revoked. A former mem-
ber excluded from the staff due to Medicare exclusion or
any applicant denied an application due to exclusion from
Medicare may apply as an initial applicant for medical staff
membership when the exclusion terminates.

Ohio State Medical Association Model Medical Staff Bylaws
§11.3-4.

Employed or Contracted Physicians

Contracts to Practice Medicine. Before the Hospital or any
Hospital Affiliate may enter into any contract or employ-
ment relationship for Physician or Independent (AHP)
[Allied Health Professional] clinical services, which have
been provided during the previous twelve months by any
Member of a Clinical Department with clinical privileges
for said clinical services, the Hospital shall obtain the ap-
proval of the Medical Executive Committee and the appli-
cable Clinical Departments and Divisions. No individual
shall be entitled to Medical Staff Membership or Clinical
Privileges by virtue of such a contract or employment rela-
tionship. Any member party to any said contract, exclud-
ing provider relationships, or any employment relationship
with the Hospital or any Hospital Affiliate, shall not be
eligible to serve as a Medical Staff Representative. Physi-
cian recruitment incentives consistent with this section
may be allowed by Policy.

Illinois State Medical Society Model Medical Staff Bylaws §XVII.C.

Protection for Leaders

Medical staff leaders and medical staff representatives shall
not be terminated by the hospital from any hospital con-
tract or employment arrangement based on their medical
staff activities carried out pursuant to these bylaws.

Hospitalists
Hospitalists shall meet all requirements for medical staff
membership and active staff category under these bylaws.
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No hospitalist contract, privilege or employment relation-
ship shall extend exclusive rights to admitting or attending
patients in the hospital.

Administrative Staff

Qualifications

Administrative staff category membership shall be held by
any physician, dentist or podiatrist who is retained by the
hospital specifically to perform quality assurance activities
or other administrative duties. The administrative staff
shall consist of members who:

(a) are charged with assisting the medical staff in carrying
out quality assurance functions (or other such duties),

(b) document their:

(1) current licensure,

(2) adequate experience, education and training,

(3) current professional competence,

(4) good judgment,

(5) physical and mental health status, so as to demon-
strative to the satisfaction of the medical staff that
they are professionally and ethically competent to
exercise their duties,

(c) are determined:

(1) to adhere to the ethics of their respective profes-
sions,

(2) to be able to work cooperatively with others so as
not to adversely affect their judgment in carrying
out the quality assurance functions, and

(3) to be willing to participate in and properly discharge
those responsibilities determined by the medical staff.

Prerogatives

The administrative staff shall be entitled to: Attend meet-
ings of the medical staff and various departments, includ-
ing open committee meetings and educational programs,
(and) (but) shall have (the right) (no right) to vote at
such meetings, except to the extent the right to vote is
specified at the time of appointment. Administrative staff
members shall (not) be eligible to hold office in the medi-
cal staff organization, admit patients (and)(or) exercise
clinical privileges.

Affiliate Staff

Practice

Affiliate members:

¢ do not admit patients [independently];

e refer patients to [hospitalists and other] members with
admitting privileges; and

e follow and visit patients in the hospital.

Prerogatives

Affiliate staff members are entitled to:

e exercise privileges granted in accordance with these
bylaws; and

e vote at medical staff meetings and in meetings of the
departments [, sections] and committees of which they
are members.

Medical Association of Georgia Model Medical Staff Bylaws

I1.K.2.

Call Coverage Category

Call Coverage Staff

A. Qualifications

The Call Coverage Staff shall consist of practitioners who

possess clinical expertise and:

(1) meet the membership qualifications set forth in these
bylaws;

(2) are members in good standing of the Active Medical
Staff of another hospital;

(3) come to the Hospital when so scheduled, at the re-
quest of an Active Staff member.

B. Prerogatives/Restrictions

The prerogatives of a Call Coverage Staff member shall be to:

(1) provide call coverage in his/her subspecialty and admit
patients consistent with his/her privileges;

(2) exercise such clinical privileges as are granted pursuant
to these bylaws;

The Call Coverage Staff member may not:

(3) hold office in the Medical Staff or in the Department
of which he/she is a member, or serve on committees;

(4) vote on any Medical Staff matter.

The practitioner shall limit admissions and hospital ser-
vices to those patients needing urgent and emergent treat-
ment during the period of call. Those patients requiring
ongoing treatment beyond the limits of on-call schedule
could continue to be treated by the on-call practitioner at
the discretion of the Active Staff Member being covered
or will be treated by the Active Staff Member.

C. Responsibilities

Each Call Coverage Staff member shall fulfill the basic
membership responsibilities set forth in these bylaws
except that Call Coverage members shall not be required
to pay staff dues or assessment. American Academy of

Orthopaedic Surgeons EMTALA Compendium at 28 (See
Appendix B for additional information).
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Telemedicine Category
Qualifications
Only physicians providing telemedicine who are currently
licensed to practice in the state and meet the following
basic qualifications shall be eligible for membership in the
consulting/telemedicine medical staff of the hospital/medi-
cal care organization:
(a) documented
(1) adequate experience, education, and training,
(2) current professional competence, and
(3) current adequate physical and mental health status
to perform the clinical privileges requested, so as to
demonstrate to the satisfaction of the medical staff
that they are professionally and ethically compe-
tent and that patients treated by them can reason-
ably expect to receive quality medical care;

(b) are determined:

(1) to adhere to the ethics of the profession,

(2) to be able to work cooperatively with others so as
not to adversely affect patient care,

(3) to keep as confidential, as required by law, all
information or records received in the physician-
patient relationship, and

(4) to be willing to participate in and properly dis-
charge those responsibilities determined by the
medical staff;

(c) maintain in force professional liability insurance in not
less than the minimum amounts, if any, as from time to
time may be jointly determined by the governing body and
medical executive committee; and

(d) are members of the active or associate medical staff of
another hospital/medical care organization.

Responsibilities

The responsibilities of a consulting/telemedicine staff

member shall include the following:

(a) provide patients with professional care of generally
recognized quality of care meeting the professional
standards of the medical staff of this hospital/medical
care organization;

(b) provide telemedicine service or consultative services
on a timely basis within their area of competence;

(c) supervise nonphysician providers or technicians deliv-
ering services via telemedicine and have the capabil-
ity to immediately contact nonphysician providers or
technicians delivering, as well as patients receiving,
services via telemedicine;

(d) provide patient care protocols for all levels of telemedicine;

(e) ensure the legal and ethical requirements with respect
to patient confidentiality and data integrity are not
compromised by the use of a telemedicine modality;

(f) abide by the medical staff bylaws, medical staff rules
and regulations, and policies;

(g) discharge in a responsible and cooperative manner
such reasonable responsibilities and assignments as
requested;

(h) prepare and complete in a timely fashion medical re-
cords entries for all the patients for whom the member
provides care in the hospital/medical care organiza-
tion; and

(i) abide by the ethics of the profession.

Prerogatives

The consulting/telemedicine staff member shall be

entitled to:

(a) exercise such clinical privileges as are granted by the
governing body of the hospital/medical care organiza-
tion only upon recommendation of the medical staff;
and

(b) attend meetings of the medical staff and the depart-
ment of which that person is a member, including
open committee meetings and educational programs.

AMA Board Report 3 (A-97), “Medical Staff Membership

Category for Physician Providing Telemedicine.”

Temporary Staff Category

When necessary for conducting peer review activities, the
medical executive committee may admit a physician or
other individual to the medical staff for a limited period

of time. Such membership shall be solely for the stated
purpose in a particular case or situation, and the temporary
membership shall terminate upon the temporary member’s
completion of duties in connection with the peer review
matter. Physicians admitted as temporary staff members
shall be subject only to those appointment requirements
of Article IX deemed necessary by the medical execu-

tive committee to ensure that the temporary medical staff
member is qualified to conduct his or her duties.

Ohio State Medical Association Model Medical Staff Bylaws §8.8.

Application for Category Upgrade

Members may apply for a higher category of membership
on a form provided by the medical executive committee
for that purpose. The National Practitioner Data Bank
must be queried on those requesting category upgrade.

Professional Liability History
All applicants for new and renewed membership and
privileges shall provide information on final judgments
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and settlements in professional liability cases in which the
applicant was a defendant, including a clinical summary of
the underlying claim.

Leave of Absence

Leave Status

At the discretion of the medical executive committee,

a medical staff member may obtain a voluntary leave of
absence from the staff upon submitting a written request
to the medical executive committee stating the approxi-
mate period of leave desired, which may not exceed
[ ] During the period of the leave, the member shall
not exercise clinical privileges at the hospital, and mem-
bership rights and responsibilities shall be inactive, but the
obligation to pay dues, if any, shall continue, unless waived
by the medical staff.

Termination of Leave

At least 30 days prior to the termination of the leave of
absence, or at any earlier time, the medical staff member
may request reinstatement of privileges by submitting

a written notice to that effect to the medical executive
committee. The staff member shall submit a summary of
relevant activities during the leave, if the executive com-
mittee so requests. The medical executive committee shall
make a recommendation concerning reinstatement of the
member’s privileges and prerogatives, and the procedure

provided in Section through shall be
followed.

Failure to Request Reinstatement

Failure, without good cause, to request reinstatement shall
be deemed a voluntary resignation from the medical staff
and shall result in automatic termination of membership,
privileges, and prerogatives. A member whose membership
is automatically terminated shall be entitled to the proce-
dural rights provided in Article VII for the sole purpose of
determining whether the failure to request reinstatement
was unintentional or excusable, or otherwise. A request
for medical staff membership subsequently received from

a member so terminated shall be submitted and processed
in the manner specified for applications for initial
memberships.

Medical Leave of Absence

The medical executive committee shall determine the cir-
cumstances under which a particular medical staff member
shall be granted a leave of absence for the purpose of ob-
taining treatment for a medical condition or disability. In
the discretion of the medical executive committee, unless
accompanied by a reportable restriction of privileges, the

leave shall be deemed a medical leave which is not granted
for a medical disciplinary cause or reason.

Military Leave of Absence

Requests for leave of absence to fulfill military service
obligations shall be granted upon notice and review by the
medical executive committee. Reactivation of membership
and clinical privileges previously held shall be granted,
notwithstanding the provisions of Sections and
__, but may be granted subject to monitoring and/or
proctoring as determined by the medical executive

committee.

Cdlifornia Medical Association Model Medical Staff Bylaws §3.8.

Granting Clinical Privileges

Medical staff privileges may be granted, continued, modi-
fied, or terminated by the governing body of this hospital
only upon recommendation of the medical staff, only for
reasons directly related to quality of patient care and other
provisions of the medical staff bylaws, and only following
the procedures outlined in these bylaws.

California Medical Association Model Medical Staff Bylaws §5.1.

Admitting Privileges

Privileges to admit patients must be specifically requested
and can be granted only to qualified physicians [and other
qualified professionals] meeting the clinical criteria for
admitting privileges. Admitting privileges are not limited
and shall not be exclusive to hospital employees, members
or other professionals with hospital contracts, or to any
single specialty.

Dual Privileges

Upon receipt of the application materials from the Cre-
dentials Committee, the Chair of each department in
which the applicant requests clinical privileges shall
examine evidence of the licensure, character, professional
competence, qualifications, and ethical standing of the
applicant and shall determine whether the applicant has
established and meets all of the necessary requirements
for the clinical privileges requested and, in the case of a
physician applying for Staff membership, for the particular
category of Staff membership sought. Within 60 days of
the receipt of the application materials, each department
Chair shall make a written recommendation to the Cre-
dentials Committee.

Texas Medical Association Model Medical Staff Bylaws §VI.A.3.

The Right to Exercise Privileges Conferred
Unless limited or terminated consistent with these bylaws,
professionals have the right to exercise any and all privi-
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leges in the hospital which they have applied for and been
granted consistent with these bylaws.

Temporary Privileges

5.5 Temporary Clinical Privileges

Temporary privileges are allowed under two circumstances
only: to address a patient care need and to permit patient
care to be provided while an application is pending.

5.5-1 Patient Care Needs

(a) Care of Specific Patient
Temporary clinical privileges may be granted where
good cause exists to allow a physician, [dentist, podia-
trist, clinical psychologist] to provide care to a specific

patient (but not more than [ ] during a calendar

year) provided that the procedure described in Section
5.5-5(a)(1) has been completed.
(b) Locum Tenens
Temporary clinical privileges may be granted to a
person serving as a locum tenens for a current mem-
ber of the medical staff to meet the care needs of that
member’s patients in his/her absence, provided that
the procedure described in Section 5.5-5 has been
completed. Such person may attend only patients of
the member(s) for whom that person is providing cov-
erage, for a period not to exceed [ ], unless the
medical executive committee recommends a longer
period for good cause.
(c) Other Important Patent Care Needs
Temporary clinical privileges may be granted to allow
a physician, [dentist] [podiatrist] [clinical psychologist]
to fulfill an important patient care treatment or service
| during a calendar
year) provided that the procedure described in Section

need (but not more than [

5.5-5 has been completed.

5.5-2 Pending Application for Medical Staff Membership
Temporary clinical privileges may be granted to an appli-
cant while that person’s application for medical staff mem-
bership and privileges is completed and awaiting review
and approval of the medical executive committee or the
board of [trustees/directors], provided that the procedure
described in Section 5.5-4(a)(2) has been completed, and
that the applicant has no current or previously successful
challenge to professional licensure or registration, no in-
voluntary termination of medical staff membership at any
other organization, and no involuntary limitation, reduc-
tion, denial or loss of clinical privileges. Such persons may
only attend patients for a period not to exceed [120] days.

5.5-3 Temporary Membership and Temporary Privileges
Not Co-Extensive

Temporary members of the medical staff pursuant to Sec-
tion 6.1-3 are not, by virtue of such membership, granted
temporary clinical privileges.

5.5-4 Application and Review

Upon receipt of a completed application and supporting

documentation from a physician, [dentist, podiatrist, clini-

cal psychologist] authorized to practice in California, the
chief executive officer on the recommendation of either
the applicable clinical department chairperson or the chief
of staff, may grant temporary privileges to a member who
appears to have qualifications, ability and judgment consis-
tent with Section 2.2-1, but only:

(1) With respect to applications by a locum tenens, or to
fulfill an important patient care need, after verification
of current licensure and current competence; or

(2) With respect to a new applicant awaiting review and ap-
proval of the medical staff executive committee and the
governing body in compliance with the requirements in
Section 5.5-3, after the following has been completed:
(i) the National Practitioner Data Bank report regard-

ing the applicant for temporary privileges has been

received and evaluated and current California
licensure has been verified.

(ii) the appropriate department chair has interviewed
the applicant and has contacted at least one per-
son who
(a) has recently worked with the applicant;

(b) has directly observed the applicant’s profes-
sional performance over a reasonable time; and

(c) provides reliable information regarding the
applicant’s current professional competence to
perform the privileges requested, ethical char-
acter, and ability to work well with others so
as not to adversely affect patient care, or other
criteria required by medical staff bylaws.

(iii) the applicant’s file, including the recommendation
of the department chair of the applicable depart-
ment when available, or the chief of staff in all
other cases, is forwarded to the credentials com-
mittee and the medical executive committee.

(iv) the medical executive committee through the
chief of staff, after reviewing the applicant’s file
and attached materials, recommends granting
temporary privileges.

(a) If the applicant requests temporary privileges
in more than one department, interviews shall
be conducted and written concurrence shall
first be obtained from the appropriate depart-
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ment chairs and forwarded to the credentials
committee. In the event of a disagreement be-
tween the chief executive officer or his or her
designee and the medical executive committee
regarding the granting of temporary clinical
privileges, the matter shall be resolved as set
forth in Section 4.5-8.

5.5-5 General Conditions

If granted temporary privileges, the applicant shall act

under the supervision of the department chair to which

the applicant has been assigned, and shall ensure that the
chair, or the chair’s designee, is kept closely informed as to
the applicant’s activities within the hospital.

(a) Temporary privileges shall automatically terminate at
the end of the designated period, unless earlier termi-
nated or suspended under Articles VI and/or VII of
these bylaws or unless affirmatively renewed following
the procedure as set forth in Section 5.5-5. As neces-
sary, the appropriate department chair or, in the chair’s
absence, the chair of the medical executive committee,
shall assign a member of the medical staff to assume
responsibility for the care of such member’s patient(s).
The wishes of the patient shall be considered in the
choice of a replacement medical staff member.

(b) Requirements for proctoring and monitoring, includ-
ing but not limited to those in Section 5.3, shall be
imposed on such terms as may be appropriate under
the circumstances upon any member granted tempo-
rary privileges by the chief of staff after consultation
with the departmental chair or the chair’s designee.

(c) All persons requesting or receiving temporary privileg-
es shall be bound by the bylaws and rules and regula-
tions of the medical staff.

Disaster Privileges

(1) Conditions

Disaster privileges may be granted only when the hospital’s
Emergency Management Plan has been activated. In-
dividuals with disaster privileges shall be identified and
managed as described in the hospital’s Emergency Manage-
ment Plan. The Medical Staff Bylaws, rules, regulations
and policies control in all matters relating to the exercise
of disaster privileges.

(2) Circumstances

The Chairman of the Medical Staff or the CEO, or their
designees, may, on a case by case basis, grant disaster
privileges upon presentation of a valid photo identification
issued by a state or federal agency and any of the following:
(a) A current Hospital picture identification

(b) A current license to practice

(c) Identification establishing that the individual is
a member of a Disaster Medical Assistance Team
(DMAT), MRC, ESAR-VHP, or other recognized state
or federal organizations or groups

(d) Identification granted by a federal, state or munici-
pal entity establishing that the individual has been
granted authority to render patient care, treatment,
and services in disaster circumstances

(e) Identification by current hospital staff or medical staff
member(s) with personal knowledge regarding the
practitioner’s identity and ability to act as a licensed
independent practitioner during a disaster.

Verification of the credentials of individuals with disaster
privileges is a high priority. Verification shall be initiated
as soon as the immediate situation is under control and
shall follow the procedures established in these Bylaws for
granting temporary privileges to meet an important care
need. Disaster privileges may be withdrawn at any time
by the individuals listed above. Refusal or withdrawal of
such privileges does not give the right to the Fair Hearing
process unless the refusal or withdrawal results in a report
to any state or national agency.

Medical Staff’s Role in Exclusive Contracts Decision

Making

Appropriateness of Exclusive Contracts

Privileges can be reduced or terminated as a result of a de-

cision to close or continue closure of a department/service

pursuant to an exclusive contract, or to transfer an existing
exclusive contract, only following review by the medical
staff of the related quality of care issues and a determina-
tion of appropriateness of the closure, continued closure

or transfer as set forth below. The board of [trustees’/direc-

tors’] decision shall uphold the medical staff’s determina-

tion unless the board of [trustees/directors] makes specific
written findings that the medical staff’s determination is
arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with the law.

(a) The medical staff shall determine the need to close or
continue closure of a department/service pursuant to
an exclusive contract to be appropriate where:

(1) afailure to provide full coverage of a needed ser-
vice cannot be remedied by less extreme measures,
such as mandated call schedules; or

(2) irreconcilable differences within an existing depart-
ment/service adversely affecting quality of care have
not been resolved by less extreme measures; or

(3) demonstrable efficiencies would result, producing
significant improvement in the ability of the medi-
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cal staff to dispense quality care, which have not
been accomplished through less extreme measures.

A determination to close a department/service pursuant
to an exclusive contract must be based upon the prepon-
derance of the evidence, viewing the record as a whole,
presented by any and all interested parties, following
notice and opportunity for comment. A determination to
continue closure of a department/service pursuant to an
exclusive contract must be based upon the preponderance
of the evidence presented by members of the medical staff,
following notice and opportunity for comment.
(b) The medical staff shall determine the transfer of an ex-
isting exclusive contract to be appropriate only when:
(1) continued closure of the department/service pursu-
ant to an existing contract is found appropriate
pursuant to:
(a) above, and
(2) quality of care is maintained or improved by the
transfer.

(c) The medical staff member(s) whose privileges may be
adversely affected by the medical staff’s determination of
appropriateness of the closure or continued closure of a
department/service pursuant to an exclusive contract, or
transfer of an exclusive contract, may request a hearing
before the judicial review committee. Such a hearing will
be governed by the provisions of Article VII except that:
(1) the hearing shall be limited to the following issues:

(i) whether the medical staff’s determination of
appropriateness is supported by a preponder-
ance of the evidence;

(ii) whether the medical staff followed its require-
ment for notice and comment on the issue of
appropriateness;

(iii)in cases of transfer, whether the medical staff’s
determination of effect on quality of care was
appropriate.

(2) All requests for such a hearing will be consoli-
dated. Should an affected medical staff member
request a hearing under this subsection, the medi-
cal staff’s recommendation regarding the exclusive
contract will be deferred, pending the outcome of
the judicial review committee hearing.

(d) A medical staff member providing professional ser-
vices under a contract with the hospital shall not have
medical staff privileges terminated for reasons pertain-
ing to the quality of care provided by the medical staff
member without the same rights of hearing and appeal
as are available to all members of the medical staff.

(e) Except as specified in this section, the termination
of privileges following the decision determined to be
appropriate by the medical staff to close a department/
service pursuant to an exclusive contract or to transfer
an exclusive contract shall not be subject to the proce-
dural rights set forth in Article VII.

(f) Except in cases of contemporaneous transfer of an ex-
isting exclusive contract determined to be appropriate
by the medical staff, a decision to terminate an exclu-
sive contract shall not affect the privileges of medical
staff members who were performing services pursuant
to that contract, except that their privileges shall no
longer be exclusive.

Terms of this section will take precedence over any

~

(g
inconsistent terms in a contract between a member

of the medical staff and the hospital, including, but
not necessarily limited to, any contractual provisions
purporting to waive all rights of hearing and appeal
provided in these bylaws.

13.9 Medical Staff Role in Exclusive Contracting

The medical staff shall review and make recommendations

to the board of [trustees/directors] regarding quality of care

issues related to exclusive arrangements for physician and/

or professional services, prior to any decision being made,

in the following situations:

(a) the decision to execute an exclusive contract in a pre-
viously open department or service;

(b) the decision to renew or modify an exclusive contract
in a particular department or service;

(c) the decision to terminate an exclusive contract in a
particular department or service.

Cadlifornia Medical Association Model Medical Staff Bylaws

§7.6,14.9.

MEC Review of Proposed Contract Arrangements

The Medical Executive Committee shall collect informa-
tion from the members of medical specialties that would
be affected, from the hospital administration, and from
other interested parties, in order to make an informed
recommendation as to whether services should be closed or
discontinued, or provided through a contract, and, should
a contract arrangement be recommended, what contract
sources should be utilized. However, the actual terms of
any contract and any financial information related to the
contract, including but not limited to the remuneration to
be paid to medical staff members under contract, are not
relevant and therefore shall neither be disclosed to the
Medical Executive Committee nor discussed as part of this
contracting evaluation process. Unless the recommenda-
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tion is arbitrary or capricious, the Board’s action regarding
the contract shall be consistent with the recommendation
of the Medical Executive Committee.

Hearing Rights for Contracting Physicians

Hearing rights granted under these bylaws are not subject
to waiver by contract or otherwise between [hospital/
health care entity] and other parties.

Core Privileges
Only privileges specifically requested by the applicant can
be granted.

Histories and Physicals
Every patient receives a history and physical within
twenty-four hours of admission, unless a previous history
and physical performed within thirty days of admission is
on record, in which case that history and physical will be
updated within twenty-four hours of admission. Every pa-
tient admitted for surgery must have a history and physical
within 24 hours prior to surgery, unless a previous history
and physical performed within thirty days prior to the
surgery is on record, in which case that history and physi-
cal will be updated within twenty-four hours of the surgery.
Only those granted privileges to do so conduct history and
physicals or update histories and physicals. Privileges to
conduct a history and physical or an update to a history
and physical are granted only to:
(a) Physicians
Privileges to conduct or update histories and physi-
cals for patients admitted solely for oral/maxillofacial
surgery, consistent with the time requirements stated
in this section, may be granted to qualified physicians
who are members of the medical staff or seeking
temporary privileges.
(b) Oral/maxillofacial surgeons.
Privileges to conduct or update histories and physicals
only for those patients admitted solely for oral/maxil-
lofacial surgery, consistent with the time requirements
stated in this section may be granted to qualified oral/
maxillofacial surgeons who are members of the medical

staff or seeking temporary privileges.
Medical Association of Georgia §V.B.6.

Proctoring

General Provisions

Except as otherwise determined by the medical executive
committee, all initial appointees to the medical staff and
all members granted new clinical privileges shall be subject
to a period of proctoring. Each appointee or recipient of
new clinical privileges shall be assigned to a department

where performance on an appropriate number of cases as

established by the medical executive committee, or the

department as designee of the medical executive com-
mittee, shall be observed by the chair of the department,
or the chair’s designee, during the period of proctoring
specified in the department’s rules and regulations, to
determine suitability to continue to exercise the clini-

cal privileges granted in that department. The exercise of

clinical privileges in any other department shall also be

subject to direct observation by that department’s chair or
his or her designee. The member shall remain subject to
such proctoring until the medical executive committee has
been furnished with:

(a) areport signed by the chair of the department(s) to
which the member is assigned describing the types
and numbers of cases observed and the evaluation
of the applicant’s performance, a statement that the
applicant appears to meet all of the qualifications for
unsupervised practice in that department, has dis-
charged all of the responsibilities of staff membership,
and has not exceeded or abused the prerogatives of the
category to which the appointment was made; and

(b) a report signed by the chair of the other department(s)
in which the appointee may exercise clinical privileg-
es, describing the types and number of cases observed
and the evaluation of the applicant’s performance and
a statement that the member has satisfactorily dem-
onstrated the ability to exercise the clinical privileges
initially granted in those departments.

Failure to Obtain Certification

If an initial appointee fails within the time of provisional
membership to furnish the certification required, or if a
member exercising new clinical privileges fails to furnish
such certification within the time allowed by the depart-
ment, those specific clinical privileges shall automatically
terminate, and the member shall be entitled to a hearing,
upon request, pursuant to Article VII.

Cdlifornia Medical Association Model Medical Staff Bylaws §5.3.

External Peer Review

External peer review will take place in the context of
focused review, investigation, application processing or at
any other time only under the following circumstances, if
and only if deemed appropriate by the medical staff depart-
ment or the Medical Executive Committee or Board of
Trustees; however, a practitioner subject to focused review
or investigation can require the hospital or medical staff to
obtain external peer review if it is not deemed appropriate
by the medical staff department or the Medical Executive
Committee or Board of Trustees.
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(a) Ambiguity when dealing with vague or conflicting
recommendations from committee review(s) where
conclusions from this review could directly impact an
individual’s membership or privileges;

(b) Lack of internal expertise, when no one on the medi-
cal staff has adequate expertise in the clinical proce-
dure or area under review;

(c) When the medical staff needs an expert witness for a
fair hearing, for evaluation of a credential file or for
assistance in developing a benchmark for quality
monitoring;

(d) To promote impartiality in peer review;

(e) Upon the reasonable request of a practitioner.

The Medical Executive Committee or Board of Trustees

may require external peer review in any circumstances

deemed appropriate by either of these bodies.

Corrective Action

Procedures and Conduct

(1) Conduct Requiring

Activities or professional conduct of any practitioner
detrimental to or behavior disruptive to patient safety or to
the delivery of quality patient care, or conduct in violation
of or contrary to these Bylaws, the Rules and Regulations

of the Staff.

(2) Initiation

Corrective action may be initiated by any officer of the
Staff, the Chair of any clinical department, the Chair of
any standing committee, the Administrator, or the Board.
Additionally, members of the nursing staff, allied health
professionals and hospital employees, may request such
action, by communicating a request to the Medical Ex-
ecutive Committee as described in this paragraph 2. All
requests for corrective action shall be submitted to the
Medical Executive Committee in writing and supported by
reference to the activities or conduct constituting grounds
for the request. A copy of the request and notice of the
practitioner’s right to appear pursuant to Paragraph (3)
(b) below shall immediately be sent to the practitioner by
the Medical Executive Committee by certified mail return
receipt requested or by personal service. The Chair of the
Medical Executive Committee shall promptly notify the
Administrator in writing of all requests for corrective ac-
tion received by the Medical Executive Committee and
shall continue to keep the Administrator fully informed of
all action taken in connection therewith.

(3) Medical Executive Committee Action
(a) Time
Within thirty (30) days following receipt of a

request for corrective action, unless the affected
practitioner agrees to an extension of time, the
Medical Executive Committee shall take action
upon the request or permit an appearance by the
affected practitioner.

(b) Appearance by Member
If the corrective action could involve an adverse
decision concerning clinical privileges, or a sus-
pension or expulsion from the Staff, the affected
practitioner shall be afforded an opportunity to
make an appearance before the Medical Execu-
tive Committee prior to its taking action on such
request. This appearance shall not constitute a
hearing, but shall be preliminary and investiga-
tive in nature, and none of the procedural rules
provided in these Bylaws with respect to hearings
shall apply thereto.

(c) Recommendation
Within ten (10) business days following an appeat-
ance by the practitioner, the Medical Executive
Committee shall take action with respect to the
matter. A written record of action on the request
for corrective action shall be made by the Medi-
cal Executive Committee and kept on file at the
Hospital. The Medical Executive Committee shall
promptly notify the Administrator of its action
made in regard to a request for corrective action.

(d) Permitted Action
On a request for corrective action, the Medical
Executive Committee of the Staff may take one of
the following actions: a warning; letter of admoni-
tion; letter of reprimand; imposition of terms of
probation or a requirement for consultation or
continuing medical education; recommendation
for reduction, suspension or revocation of clini-
cal privileges; recommendation for alteration of
already imposed restrictions; recommendation for
suspension or revocation of Staff membership;
absolution of the practitioner; or any alternative
to the above-named deemed appropriate by the
Medical Executive Committee. Action so taken
may form the basis of future actions.

Illinois State Medical Society Model Medical Staff Bylaws §XI.A.

Harassment

Harassment by a medical staff member against any indi-
vidual (e.g., against another medical staff member, house
staff, hospital employee, or patient) on the basis of race,
religion, color, national origin, ancestry, physical disability,
mental disability, medical disability, marital status, sex, or
sexual orientation shall not be tolerated.
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“Sexual harassment” is unwelcome verbal or physical con-
duct of a sexual nature which may include verbal harass-
ment (such as epithets, derogatory comments, or slurs),
physical harassment (such as unwelcome touching, as-
sault, or interference with movement or work), and visual
harassment (such as the display of derogatory cartoons,
drawings, or posters).

Sexual harassment includes unwelcome advances, requests
for sexual favors, and any other verbal, visual, or physical
conduct of a sexual nature when (1) submission to or re-
jection of this conduct by an individual is used as a factor
in decisions affecting hiring, evaluation, retention, promo-
tion, or other aspects of employment; or (2) this conduct
substantially interferes with the individual’s employment
or creates an intimidating, hostile, or offensive work envi-
ronment. Sexual harassment also includes conduct which
indicates that employment and/or employment benefits are
conditioned upon acquiescence in sexual activities.

All allegations of sexual harassment shall be immediately
investigated by the medical staff and, if confirmed, will
result in appropriate corrective action, from reprimands up
to and including termination of medical staff privileges or
membership, if warranted by the facts.

Cdlifornia Medical Association Model Medical Staff Bylaws §2.6.

Summary Suspension

Circumstances

The Chief of Staff, and Chair or Vice Chair of the respec-
tive department, or the Medical Executive Committee shall
constitute an ad hoc committee for the limited purposes of
this Section and shall have the right, whenever action must
be taken immediately because continuation of practice of a
practitioner constitutes an immediate danger to the public,
including patients, visitors, and hospital employees and staff
or for those administrative circumstances specified below, to
summarily suspend all or any portion of the clinical privileg-
es of a practitioner, effective immediately upon imposition.
Where summary suspension is imposed by the Medical Ex-
ecutive Committee in the absence of the Chief of Staff, the
Medical Executive Committee should immediately transmit
notice of the suspension to the Chief of Staff.

[llinois State Medical Society Model Medical Staff Bylaws

§XI. C.1.

Automatic Suspension

1) State Board Action

Action by the Texas State Board of Medical Examiners

or other appropriate licensing board revoking or suspend-
ing a practitioner’s license shall automatically suspend the

practitioner’s Staff membership and clinical privileges.
Action by the appropriate state licensing board revoking
or suspending the license of a limited license professional
exercising clinical privileges shall automatically suspend
the limited license professional’s clinical privileges. Such
suspension of Staff membership and clinical privileges shall
continue throughout the period during which the prac-
titioner’s license is revoked or suspended. In the absence
of any corrective action which has adversely affected the
practitioner’s Staff membership or clinical privileges, the
suspension described in this paragraph shall automatically
terminate upon the reinstatement of the practitioner’s
license by the Texas State Board of Medical Examiners or
other appropriate state licensing board.

2) Drug Enforcement Administration Action

Action by the Drug Enforcement Administration (includ-
ing voluntary relinquishment by the practitioner) revok-
ing or suspending a practitioner’s controlled substances
registration shall automatically suspend the Staff member-
ship and clinical privileges to the extent necessary to be
consistent with the action taken by the Drug Enforcement
Administration. Action by the Drug Enforcement Admin-
istration revoking or suspending the controlled substances
registration of a limited license professional exercising
clinical privileges shall automatically suspend the lim-
ited license professional’s clinical privileges to the extent
consistent with the action taken by the Drug Enforce-
ment Administration. In the absence of any corrective
action which has adversely affected the practitioner’s Staff
membership or clinical privileges, the suspension described
in this paragraph shall automatically terminate upon the
reinstatement of the practitioner’s registration by the Drug
Enforcement Administration.

3) Medical Records—Staff Generally

A Staff member may have automatic suspension imposed

for failure to complete medical records in accordance with

Staff Rules and Regulations and these Bylaws, in the fol-

lowing manner:

(a) A temporary suspension in the form of withdrawal
of admitting privileges (hereinafter called a “no bed
status”), effective until medical records are completed,
shall be imposed following the recommendation of
such suspension to the Medical Executive Committee
by the Medical Records Committee. Such suspension
shall be imposed automatically beginning seven (7)
business days after the mailing by registered mail, certi-
fied mail, or by personal service to the affected Staff
member, at his or her current office address supplied
by him or her to the Hospital, of a written notice from
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the Chief of Staff of the Staff member’s delinquency
in completing his or her medical records, with the
Chief of Staff also sending a copy of said notice to the
Medical Records Committee. During this seven (7)
day period, the affected Staff member may explain any
extenuating circumstances to the Chief of Staff who,
in his discretion, may extend the period before the
temporary suspension shall begin.

(b) Remaining on no bed status in excess of thirty (30)
days consecutively or forty-five (45) days total in any
twelve-month period shall be grounds for immediate
corrective action pursuant to Section A of this Article.

(4) Medical Records—Consulting Staff and Limited License

Professionals Exercising Clinical Privileges

A Consulting Staff member or limited license professional

may have automatic suspension imposed for failure to com-

plete medical records in accordance with Staff Rules and

Regulations and these Bylaws, in the following manner:

(a) A temporary suspension in the form of a withdrawal of
all of a Consulting Staff member’s consulting privi-
leges and all of a limited license professional’s clinical
privileges (hereinafter referred to as “consulting sta-
tus”), except as to those patients to which the affected
practitioner is providing direct patient care services or
is acting as a consultant at the time of the suspension,
effective until medical records are completed, shall be
imposed following the recommendation of such sus-
pension to the Medical Executive Committee by the
Medical Records Committee. Such suspension shall be
imposed automatically beginning seven (7) business
days after the mailing by registered mail, certified mail,
or by personal service to the affected practitioner, at
his or her current office address supplied by him or her
to the Hospital, of a written notice from the Chief of
Staff of the practitioner’s delinquency in completing
his or her medical records, with the Chief of Staff also
sending a copy of said notice to the Medical Records
Committee. During this seven (7) business day period,
the affected practitioner may explain any extenuating
circumstances to the Chief of Staff who, in his dis-
cretion, may extend the period before the temporary
suspension shall begin.

(b) Remaining on no consulting status in excess of thirty
(30) days consecutively or forty-five (45) days total in
any twelve-month period shall be grounds for immedi-
ate corrective action pursuant to Section A above.

(5) Notice
The Chief of Staff shall promptly transmit notice of any
suspension based on failure to complete medical records as

described in Paragraphs (3) and (4) above to the Adminis-
trator, who shall promptly notify the affected practitioner
in writing of the suspension and the grounds therefore and
notice of his or her rights, if any, under Article XII in the
form prescribed by Section A (4) above. This notice shall
be delivered to the practitioner in person, if practical; if
not, then by certified or registered mail. The Administra-
tor shall likewise transmit notice of any suspension under
Paragraphs (1) or (2) above.

(6) Enforcement

It shall be the duty of the Chief of Staff and the Medical
Executive Committee to cooperate with the Administrator
in enforcing all automatic suspensions.

Texas Medical Association Model Medical Staff Bylaws §XI.D.

Hearing Rights

When any practitioner receives notice of a recommendation
of the Medical Executive Committee that if ratified by the
Board will adversely affect the practitioner’s appointment

to or status as a member of the Staff or exercise of clinical
privileges, the practitioner shall be entitled to a hearing
before an ad hoc committee of the Staff.

Texas Medical Association Model Medical Staff Bylaws
SXII.LA.1.

Hearing Body for Small Medical Staffs

If a hearing is requested, the chief of staff shall make a
recommendation to the administrator from among the
following options:

(a) Hearing Committee: The chief of staff may recom-
mend that the administrator, on behalf of the hospital,
appoint a hearing committee to be composed of no
fewer than three members of the medical staff selected
by the chief of staff. The chief of staff shall also desig-
nate a committee chairman from among the commit-
tee members selected.

Committee members shall gain no direct financial
benefit from the outcomes and (to the extent possible)
shall not have acted as accuser, investigator, fact-find-
er, initial decision maker, or otherwise actively partici-
pated in the consideration of the matter leading up to
the recommendation or action. However, knowledge
of the matter involved shall not preclude a member of
the medical staff from serving as a member of the hear-
ing committee.

In the event that it is not feasible to appoint a hearing
committee from the medical staff or the request of the
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physician under review upon a showing of impartiality
or bias, the chief of staff may select physicians or other
practitioners who are not members of the medical staff
and recommend them for temporary medical staff mem-
bership under these bylaws for the period of the hearing.
The chief of staff may also recommend that the admin-
istrator appoint a hearing officer who meets the require-
ments of this article to conduct the hearing for the hear-
ing committee. If requested by the hearing committee,
the hearing officer may participate in the deliberations
of such committee and be a legal advisor to it, but the
hearing officer shall not be entitled to vote.

(b) Hearing Officer: The chief of staff may recommend that
the administrator, on behalf of the hospital, appoint a
hearing officer to conduct the hearing. The hearing of-
ficer may be an attorney at law qualified to preside over
a quasi-judicial hearing, but an attorney regularly used
by the hospital or medical staff for legal advice regarding
its affairs and activities shall not be eligible to serve as
hearing officer. The hearing officer shall gain no direct
financial benefit from the outcome and must not act as a
prosecuting officer or as an advocate.

(c) The chief of staff may recommend that the adminis-
trator, on behalf of the hospital, appoint an arbitrator
who shall be mutually acceptable to the member under
review and the medical staff and the hospital.

The hearing officer, hearing committee chairman, if no
hearing officer is named, or arbitrator shall be the pre-
siding officer. The administrator shall follow the chief
of staff’s recommendation unless it is inconsistent with
these bylaws or with the law.

National Practitioner Data Bank Reporting

1. Adverse Action Reports

The medical center’s authorized representative shall report
an adverse action to the National Practitioner Data Bank
only upon its adoption as a final action by the govern-

ing board and only using the description set forth in the
final action as adopted by the governing board following
completion of the hearing process in which the description
has been included in the notice and has been subject to
discussion by the parties. Where no hearing was requested
or granted, the member shall be granted the opportunity
to meet with the chief of staff and the medical center’s au-
thorized representative to review and discuss the proposed
data bank report before it is filed. The medical center’s
authorized representative shall report any and all revi-
sions of an adverse action, including but not limited to any

expiration of the final action consistent with the terms of
that final action.

2. Dispute Process

A member who was the subject of an adverse action report
may request an informal meeting to dispute the report filed.
The report dispute meeting shall not constitute a hearing
and shall be limited to the issue of whether the report filed is
consistent with the final action issued. The meeting shall be
attended by the subject of the report, the chief of staff, and
the medical center’s authorized representative.

Disclosure of Interest

All nominees for election or appointment to medical staff
offices, department chairships, or the medical executive
committee shall, at least [20] days prior to the date of
election or appointment, disclose in writing to the medi-
cal executive committee those personal, professional, or
financial affiliations or relationships of which they are
reasonably aware, including contractual, employment or
other relationships with the hospital, which could foresee-
ably result in a conflict of interest with their activities or
responsibilities on behalf of the medical staff.

CMA Model Medical Staff Bylaws §14.6.

Duties

2.2-1 Chief of Staff

The chief of staff shall serve as the chief officer of the

medical staff. The duties of the chief of staff shall include,

but not be limited to:

(a) enforcing the medical staff bylaws and rules and
regulations and policy, implementing sanctions where
indicated, and promoting compliance with procedural
safeguards where corrective action has been requested
or initiated.

(b) calling, presiding at and being responsible for the
agenda of all meetings of the medical staff.

(c) serving as chair of the medical executive committee,
with vote.

(d) serving as a member of the joint conference committee.

(e) serving as an ex officio member of all other staff com-
mittees. As an ex officio member of such committees,
the chief of staff will have no vote, unless his or her
membership in a particular committee otherwise is
required by these bylaws.

(f) interacting with the CEO and board of [trustees or
directors] in all matters of mutual concern within the
hospital. The chief of staff shall be a voting member of
the board of [trustees or directors].

(g) appointing, in consultation with the medical execu-
tive committee, committee members for all standing
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and special medical staff, liaison, or multidisciplinary

committees, except where otherwise provided by these

bylaws, and designating the chair of these committees
except where otherwise indicated.

(h) representing the views and policies of the medical staff
to the board of [trustees or directors] and to the CEO.
(i) being a spokesperson for the medical staff in exter-

nal professional and public relations.

(j) performing such other functions as may be assigned
to him or her by these bylaws, by the medical staff
or by the medical executive committee.

(k) serving on liaison committees with the board of
[trustees or directors] and administration, as well as
outside licensing or accreditation agencies.

2.2-2 Chief of Staff-elect

The chief of staff-elect shall assume all duties and author-
ity of the chief of staff in the absence of the chief of staff.
The chief of staff-elect shall be a member of the medical
executive committee of the medical staff and of the joint
conference committee, and shall perform such other duties
as the chief of staff may assign or as may be delegated by
these bylaws or by the medical executive committee.

2.2-3 Secretary-treasurer

The secretary-treasurer shall be a member of the executive

committee. The duties shall include, but not be limited to:

(a) maintaining a roster of members.

(b) keeping accurate and complete minutes of all medical
executive committee and medical staff meetings.

(c) calling meetings on the order of the chief of staff or
medical executive committee.

(d) attending to all appropriate correspondence and no-
tices on behalf of the medical staff.

(e) receiving and safeguarding all funds of the medical
staff.

(f) excusing absences from meetings on behalf of the
medical executive committee.

(g) performing such other duties as ordinarily pertain to
the office or as may be assigned from time to time by
the chief of staff or medical executive committee.

Ohio State Medical Association Model Medical Staff Bylaws §2.2.

Organized Medical Staff Representative and Alternate
The duties of the organized medical staff representative
shall include, but not be limited to:

(a) representing the organized medical staff in the [Ohio
State Medical Association (OSMA )] OMSS general
assembly.

(b) reporting OSMA-OMSS activities to the chief of staff.

(c) such other duties as may be assigned from time to

time by the chief of staff or the medical executive
committee.

The duties of the organized medical staff representative
alternate shall include, but not be limited to assuming all
duties and authority of the organized medical staff repre-
sentative in the absence of the representative.

Ohio State Medical Association Model Medical Staff Bylaws §2.2.

Hospital Board Of [Trustees Or Directors] Representative
And Alternate

The duties of the medical staff’s representative on the
hospital board of [trustees or directors] shall include, but
not be limited to:

(a) representing the medical staff on the hospital board
and any board committees to which the representative
is named, with vote.

(b) reporting board activities to the medical executive
committee.

(c) such other duties as may be assigned from time to time
by the chief of staff or the medical executive committee.

The duties of the medical staff representative and alternate
shall include, but not be limited to assuming all duties and
authority of the medical staff representative on the hospi-
tal board in the absence of the representative.

Ohio State Medical Association Model Medical Staff Bylaws §2.2.

Officer Removal

An officer of the Staff may be removed by two-thirds (2/3)
vote of the regular Active Staff members eligible to vote
for Staff officers. Removal may be based only upon failure
to perform the duties of the office held as described in
these Bylaws or upon failure to otherwise adhere to the
requirements of these Bylaws. Illinois State Medical

Society Model Medical Staff Bylaws §VILE

Formation, Merger, or Elimination of Departments

or Services

A medical staff department or service can be formed,

merged, or eliminated only after a determination by the

medical executive committee of the appropriateness of
the action.

(a) The medical executive committee shall determine the
formation, merger, or elimination of a department or
service to be appropriate based on consideration of its
effects on the quality of care in the facility and/or com-
munity. A determination of the appropriateness must
be based upon the preponderance of the evidence,
viewing the record as a whole, presented at an open
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forum before an ad hoc committee appointed by the

chief of staff, by any and all interested parties, follow-

ing notice and opportunity for comment.

(b) The medical staff member(s) whose privileges may be
adversely affected by the medical staff’s determination
of the appropriateness of department or service elimi-
nation may request a hearing. Such a hearing will be
governed by the hearing procedure under these bylaws,
except that
(1) The hearing shall be limited to the following is-

sues:

(A) whether the medical executive’s determination
of appropriateness is supported by the prepon-
derance of the evidence; and

(B) whether the medical staff followed by its
requirements for notice and comment on the
issue of appropriateness.

(2) All requests for such a hearing will be consolidated.
Should an affected medical staff member request a
hearing under this subsection, the medical execu-
tive committee’s action regarding the elimination of
the department or service will be deferred, pending
the outcome of the hearing.

(c) Except as specified in this section, the termination of
privileges pursuant to the elimination of a department
or service determined to be appropriate by the medi-
cal staff shall not be subject to the procedural rights
otherwise set forth in these bylaws.

Budget Committee

Composition

The budget committee consists of [two] members of the
medical staff and the medical staff treasurer [secretary-
treasurer| who will serve as committee chair. Members
shall serve three (3) year terms on a staggered basis, subject
to re-appointment.

Duties

The budget committee:

e recommends the annual medical staff budget to the
medical executive committee;

e recommends the amount of annual dues and, if appro-
priate, assessments to the medical executive committee;

* meets at the call of the chair but no less frequently
than monthly; and

e fulfills other responsibilities as established in these
bylaws or as are appropriately delegated by the medical
executive committee or the medical staff.

Medical Association of Georgia §11.C.2.

Credentials Committee

(1) Composition

The Credentials Committee shall consist of one member
from each department who are regular Active Staff mem-
bers [or may be a committee of the whole if the Staff is
nondepartmentalized].

(2) Duties

The Credentials Committee shall:

(a) Review and evaluate the qualifications of each prac-
titioner applying for initial appointment, reappoint-
ment, or modification of and for clinical privileges,
and, in connection therewith, obtain and consider the
recommendations of the appropriate departments;

(b) Submit required reports and information on the
qualifications of each practitioner applying for Staff
membership or particular clinical privileges includ-
ing recommendations with respect to appointment,
membership, category, department affiliation, clinical
privileges and special conditions;

(c) Investigate, review and report on matters referred by
the Chief of Staff or the Medical Executive Commit-
tee regarding the qualifications, conduct, professional
character or competence of any applicant or Staff
member, in order to maintain and improve the quality
of medical care rendered by the Staff; and

(d) Submit periodic reports to the Medical Executive
Committee on its activities and the status of the pend-
ing applications.

(3) Meetings

The Credentials Committee shall meet as often as nec-
essary, but at least once a month. The Committee shall
maintain a record of its proceedings and actions and shall
report to the Medical Executive Committee.

Texas Medical Association Model Medical Staff Bylaws §X.C.

Removal of MEC Authority

The Medical Staff may, at a regular or special meeting at
which a quorum is achieved, remove and reassign any of
the authority here delegated to the Executive Commit-
tee for a stated period of time, for a reason identified and
supported by the meeting, by a vote of 2/3 of the voting
members

Medical Executive Committee

(1) Composition

The Medical Executive Committee shall consist of the of-
ficers of the Staff and the department Chair. The Adminis-
trator or his or her designee shall not be members but may
be invited to attend meetings.
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The majority of the members of the Medical Executive
Committee must be regular Active Staff members.

(2) Duties

The Duties of the Medical Executive Committee shall

include, but not be limited to:

(a) Representing and acting on behalf of the Staff in the
intervals between Staff meetings, subject to such limi-
tations as may be imposed by these Bylaws;

(b) Coordinating and implementing the professional and
organizational activities and policies of the Staff;

(c) Receiving and acting upon reports and recommenda-
tions from the Staff departments and committees;

(d) Recommending action to the Board on matters of a
medical-administrative nature;

(e) Establishing the structure of the Staff, the mechanism
to review credentials and delineate individual clinical
privileges, the organization of quality assurance activi-
ties and mechanisms of the Staff, termination of Staff
membership and fair hearing procedures, as well as
other matters relevant to the operation of an organized
Staff;

(f) Evaluating the medical care rendered to patients in
the Hospital;

(g) Participating in the development of all Staff and Hos-
pital policy, practice, and planning;

(h) Reviewing the qualifications, credentials, performance
and professional competence and character of appli-
cants and Staff members and making recommenda-
tions to the Board regarding Staff appointments and
reappointments, assignments to departments, clinical
privileges, and corrective action;

(i) Adopting such Staff Rules and Regulations as may be
necessary for the proper conduct of the Staff consistent
with these Bylaws;

(j) Taking reasonable steps to promote ethical conduct
and competent clinical performance on the part of all
Staff members including the initiation of and partici-
pation in corrective or review measures when war-
ranted;

(k) Taking reasonable steps to develop continuing educa-
tion activities and programs for the Staff;

(1) Designating such committees as may be appropriate
or necessary to assist in carrying out the duties and
responsibilities of the Staff and approving or rejecting
appointment to those committees by the Chief
of Staff;

(m)Reporting to the Staff at each regular Staff meeting;

(n) Assisting in the obtaining and maintaining of accredi-
tation;

(o) Appointing such special or ad hoc committees as may

seem necessary or appropriate to assist the Medical
Executive Committee in carrying out its functions and
those of the Staff;

(p) Reviewing actions of the Board as such actions affect
the Staff as a whole or individual members thereof;

(q) Reviewing actions of the Board as such actions affect
the quality of patient care, including the right and
duty to communicate to the Board the opinion, from
a quality of care standpoint, of the Staff regarding
any contract, whether proposed or in effect, between
the Board or the Hospital on the one hand and one
or more Staff members, other practitioners exercising
clinical privileges, or any entity representing such
Staff member(s) or other practitioner(s) on the other
hand; and

(r) Reporting appropriate matters and making recommen-
dations to the Board at each regular meeting.

(3) Meetings

The Medical Executive Committee shall meet as often as
necessary as called by the Chief of Staff, but at least once a
month, and shall maintain a record of its proceedings and
actions.

Texas Medical Association Model Medical Staff Bylaws §X.B.

Duties of the Joint Conference Committee

The joint conference committee shall serve as the review
body for all the health care entity’s strategic planning.
The committee shall review all strategic plans before the
plans are sent to the board for approval in accordance with
the committee’s recommendations. The committee may
request additional information from management before
acting to approve or disapprove such plans. The committee
shall serve as the conflict resolution forum for all conflicts
arising between the medical staff and the hospital, which
may be brought to the committee by the medical staff or
medical executive committee, hospital management, or by
the board. The committee shall also constitute a forum for
the discussion of matters of hospital and medical staff poli-
cy, practice, and a forum for interaction between the board
and the medical staff on such matters as may be referred by
the executive committee or the board. To preserve the im-
partiality of the hearing process, however, individual peer
review issues shall not be referred to the joint conference
committee. The joint conference committee shall fulfill
other responsibilities set forth in these bylaws.

Medical Staff Assistance Committee

(1) Composition

In order to improve the quality of care and promote the
competence of the medical staff, there is hereby estab-
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lished a Medical Staff Assistance Committee comprised of

no less than [ | Active Staff members appointed by

the Chief of Staff, a majority of whom, including the chair,
shall be physicians. Except for initial appointments, each
member shall serve a term of | ] years, and the terms
shall be staggered as deemed appropriate by the Medical
Executive Committee to achieve continuity. Insofar as pos-
sible, members of this committee shall not serve as active
participants on the Executive Committee, any Disciplinary
Committee, if any, or any other peer review or quality as-

surance committees while serving on this committee.

(2) Duties

The Medical Staff Assistance Committee shall have as

its purpose the improvement of the quality of care and

the promotion of competence among Staff members. The

Committee may receive reports related to the health,

well-being or impairment of medical staff members and,

as it deems appropriate, may investigate such reports. The

Committee’s duties shall be:

(a) To recognize the responsibility of the staff for the
provision of competent patient care and to provide as-
sistance to those members who, because of a physical,
emotional, or mental impairment, are in need of as-
sistance and monitoring in order to restore of optimal
functioning and competent patient care.

(b) To develop a written impaired Staff member policy
that addresses appropriate intervention, denial, revo-
cation, or limitation of clinical privileges, follow-up as-
sessments, and the reinstatement of clinical privileges
for impaired applicants or Staff members upon their
re-entry; to obtain the approval of the Medical Staff
for such policy; and to implement such policy;

(c) To receive any report relating to the mental or physi-
cal health, well-being, or impairment of any applicant
or Staff member, as relevant to such person’s ability to
exercise the clinical privileges granted to, or requested
by, such person;

(d) To investigate such reports to the extent necessary
to protect the health, welfare, and safety of patients,
other Staff members, and hospital personnel;

(e) To provide such advice, counseling, or referrals as it
determines may be necessary;

(f) Upon the occurrence of any accident or incident
in which a Staff member’s performance cannot be
discounted as a contributing factor, to request such
chemical test or tests of blood, breath, urine, or other
bodily substances as it may deem necessary for the
purpose of determining alcoholic or other drug con-
tent of the Staff member’s system, as relevant to such
Staff member’s ability to exercise the clinical privileges

granted to, or requested by, such Staff member; and
further to request such psychiatric or other medical
evaluations as it shall deem necessary to determine the
Staff member’s ability to exercise the clinical privileges
granted to, or requested by, such Staff member;

(g) Upon receipt of documentation of specific, contempo-
raneous physical, behavioral or performance indicators
consistent with probable substance abuse, psychiatric
or other medical conditions so as to create a reason-
able suspicion that an applicant or a Staff member
is using or is under the influence of alcohol or other
drugs while rendering or participating in patient care
or the exercise of clinical privileges or is suffering from
some other psychiatric disorder, to request such tests
or evaluations described in Paragraph (e) above as it
deems necessary;

(h) To consider, in conjunction with the Credentials
Committee and the Quality Assessment and Improve-
ment Committee, the results of any such tests or
evaluations or the refusal to consent to such testing or
evaluation; to implement any intervention or other
action in accordance with the impaired member policy
as adopted by the Staff; and to request corrective ac-
tion in accordance with the provisions of Article XI
when appropriate; and

(i) To study matters relating to the general health and
well-being of the Staff and to develop such educational
programs as may be approved by the Medical Execu-
tive Committee.

The activities of the Medical Staff Assistance Committee
shall be confidential. The refusal to consent to such testing
or evaluation as is requested by the Medical Staff Assis-
tance Committee shall constitute grounds for denial of an
application for Staff membership or clinical privileges or
for immediate suspension or revocation of all or any por-
tion of a member’s Staff membership or clinical privileges;
however, any member against whom any action is taken
with respect to Staff membership or clinical privileges as

a result of the refusal to consent to testing or as a result of
any test results shall have the right to a hearing and appel-
late review in accordance with Article XII.

(3) Meetings

The Medical Staff Assistance Committee shall meet as
often as necessary as called by its Chair, but at least [six
times per year]. The Medical Staff Assistance Committee
shall maintain such records of its proceedings and actions
as it deems advisable, but shall report its activities in their
entirety to the Medical Executive Committee. Reports
shall be as brief as possible relating to actions taken by
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the Committee and protecting the confidentiality of all
proceedings. Confidentiality is imperative: No identifying
data shall be included in a report. Illinois State Medical
Society Model Medical Staff Bylaws §X.N.

Bylaws Committee

11.11-1 Composition

The bylaws committee shall consist of at least [ |
members of the medical staff, including at least the vice

chief of staff or chief of staff-elect and immediate past chief
of staff.

11.11-2 Duties

The duties of the bylaws committee shall include:

(a) conducting an annual review of the medical staff
bylaws, as well as the rules and regulations and forms
promulgated by the medical staff, its departments and
divisions;

(b) submitting recommendations to the medical executive
committee for changes in these documents as neces-
sary to reflect current medical staff practices; and

(c) receiving and evaluating for recommendation to the
medical executive committee suggestions for modifica-
tion of the items specified in subdivision (a).

11.11-3 Meetings

The bylaws committee shall meet as often as necessary at
the call of its chair but at least [annually]. It shall maintain
a record of its proceedings and shall report its activities and
recommendations to the medical executive committee.

Cadlifornia Medical Association Model Medical Staff Bylaws
§11.11.

CME Committee

11.17 Continuing Medical Education Committee
11.17-1 Composition

The continuing medical education committee shall be
composed of physician members and other health profes-
sionals of the medical staff whose number shall be appro-
priate to the size of the hospital and amount of program
activities produced annually. The composition shall be

a chairperson, who shall serve for at least two years, and
committee members who shall serve staggered terms in
order to assure continuity. If the hospital has a Director of
Medical Education, that individual should be at least an
ex-officio member of the committee.

11.17-2 Duties

The continuing medical education committee shall per-
form the following duties:

(a) plan, implement, coordinate and promote ongoing

special clinical and scientific programs for the medical

staff. This includes:

(1) identifying the educational needs of the medical
staff;

(2) formulating clear statements of objectives for each
program;

(3) assessing the effectiveness of each program;

(4) choosing appropriate teaching methods and
knowledgeable faculty for each program;
and

(5) documenting staff attendance at each program.

(b) assist in developing processes to assure optimal patient
care and contribute to the continuing education of
each practitioner.

(c

~

establish liaison with the quality assessment and

improvement program of the hospital in order to be ap-

prised of problem areas in patient care, which may be
addressed by a specific continuing medical education
activity.

(d) maintain close liaison with other hospital medical staff
and department committees concerned with patient
care.

(e) make recommendations to the medical executive com-
mittee regarding library needs of the medical staff.

(f) advise administration of the financial needs of the

continuing medical education program.

11.17-3 Meetings

The continuing medical education committee shall meet
as often as necessary, but at least quarterly. It shall main-
tain minutes of the program planning discussions and
report to the medical executive committee.

California Medical Association Model Medical Staff Bylaws
Section 11.17.

Electronic Participation

Notice, attendance, and actions including voting and par-
ticipation may be accomplished by email or other electron-
ic and/or telephonic means where permitted by the chair
of the meeting on either an individual or group basis.

Attendance Requirements

Regular Active Staff members and all provisional Staff
members shall be required to attend one-half (1/2) of the
regular meetings within any fiscal year or fraction thereof,
unless absences are excused. A list of acceptable excuses
shall be set forth in the Rules and Regulations of the Staff,
pursuant to Article XV. Failure to meet the attendance
requirements shall be grounds for immediate corrective
action pursuant to Article XI.

Texas Medical Association Model Medical Staff Bylaws §VIII.F.
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Voting Rights

Only members of the medical staff may vote in depart-
mental, sectional or general medical staff elections and at
committee, department and medical staff meetings, unless
otherwise specified in these bylaws.

Executive Session

At the call of the presiding officer, any medical staff
committee, section or department, or the medical staff

as whole, may meet in executive session with attendance
restricted to medical staff members, a recording secretary
and such advisors or other attendees as the presiding officer
may specifically request to attend.

Indemnification

The hospital shall defend, or assume the costs incurred for
defense and pay any settlements, judgments and damages
on behalf of any member of the medical staff arising out of
service on any hospital or medical staff committee or assist-
ing in peer and professional review or quality management
activities involving care provided at the hospital, so long as
the member of the medical staff acted in good faith.

Confidentiality

Medical staff members and applicants and hospital rep-
resentatives shall maintain the confidential nature of all
medical staff records. No medical staff, department, section
or committee minutes, files or records, including informa-
tion contained in the credentials file of any member or ap-
plicant to this medical staff, shall be disseminated except
as provided in this section. Dissemination of such infor-
mation and records shall only be made where expressly
required by law or pursuant to officially adopted policies of
the medical staff.

Medical Staff Credentials Files

Insertion of Adverse Information

The following applies to actions relating to requests for

insertion of adverse information into the medical staff

member’s credentials file:

(a) As stated previously, in Section _____, any person
may provide information to the medical staff about the
conduct, performance or competence of its members.

(b) When a request is made for insertion of adverse infor-
mation into the medical staff member’s credentials file,
the respective department chair and chief of staff shall
review such a request.

(c) After such a review a decision will be made by the
respective department chair and chief of staff to:

(1) not insert the information;
(2) notify the member of the adverse information by

a written summary and offer the opportunity to
rebut this assertion before it is entered into the
member’s file; or

(3) insert the information along with a notation that
a request has been made to the medical executive
committee for an investigation as outlined in Sec-
tion _____ of these bylaws.

(d) This decision shall be reported to the medical execu-
tive committee. The medical executive committee,
when so informed, may either ratify or initiate con-
trary actions to this decision by a majority vote.

Review of Adverse Information at the Time of Reappraisal and

Reappointment

The following applies to the review of adverse information

in the medical staff member’s credentials file at the time of

reappraisal and reappointment.

(a) Prior to recommendation on reappointment, the cre-
dentials committee, as part of its reappraisal function,
shall review any adverse information in the credentials
file pertaining to a member.

(b) Following this review, the credentials committee shall
determine whether documentation in the file warrants
further action.

(c) With respect to such adverse information, if it does
not appear that an investigation and/or adverse action
on reappointment is warranted, the credentials com-
mittee shall so inform the medical executive commit-
tee.

(d) However, if an investigation and/or adverse action on
reappointment is warranted, the credentials committee
shall so inform the medical executive committee.

(e) No later than 60 days following final action on reap-
pointment, the medical executive committee shall,
except as provided in (g):

(1) initiate a request for corrective action, based on
such adverse information and on the credentials
committee’s recommendation relating thereto, or

(2) cause the substance of such adverse information to
be summarized and disclosed to the member.

(f) The member shall have the right to respond thereto
in writing, and the medical executive committee may
elect to remove such adverse information on the basis
of such response.

(g) In the event that adverse information is not utilized as
the basis for a request for corrective action, or dis-
closed to the member as provided herein, it shall be re-
moved from the file and discarded, unless the medical
executive committee, by a majority vote, determines
that such information is required for continuing evalu-
ation of the member’s:
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(1) character;
(2) competence; or
(3) professional performance.

Confidentiality

The following applies to records of the medical staff and its

departments and committees responsible for the evaluation

and improvement of patient care:

(a) The records of the medical staff and its departments
and committees responsible for the evaluation and
improvement of the quality of patient care rendered in
the hospital shall be maintained as confidential.

(b) Access to such records shall be limited to duly ap-
pointed officers and committees of the medical staff for
the sole purpose of discharging medical staff responsi-
bilities and subject to the requirement that confidenti-
ality be maintained.

(c) Information which is disclosed to the governing body
of the hospital or its appointed representatives—in
order that the governing body may discharge its lawful
obligations and responsibilities—shall be maintained
by that body as confidential.

(d) Information contained in the credentials file of any
member may be disclosed with the member’s consent,
to any medical staff or professional licensing board, or
as required by law. However, any disclosure outside of
the medical staff shall require the authorization of the
chief of staff and the concerned department chair and
notice to the member.

(e) A medical staff member shall be granted access to his/
her credentials file, subject to the following provisions:
(1) timely notice of such shall be made by the member

to the chief of staff or the chief of staff’s designee;

(2) the member may review, and receive a copy of,
only those documents provided by or addressed
personally to the member. A summary of all other
information—including peer review committee
findings, letters of reference, proctoring reports,
complaints, etc.— shall be provided to the mem-
ber, in writing, by the designated officer of the
medical staff (at the time the member reviews the
credentials file)/(within a reasonable period of
time, as determined by the medical staff). Such
summary shall disclose the substance, but not the
source, of the information summarized;

(3) the review by the member shall take place in the
medical staff office, during normal work hours, with
an officer or designee of the medical staff present.

(f) In the event a notice of action or proposed action is
filed against a member, access to that member’s creden-
tials file shall be governed by Section _____.

Member’s Opportunity to Request Correction/Deletion of and

to Make Addition to Information in File

(a) After review of the file as provided under Section
__ the member may address to the chief of staff a
written request for correction or deletion of informa-
tion in the credentials file. Such request shall include a
statement of the basis for the action requested.

(b) The chief of staff shall review such a request within a
reasonable time and shall recommend to the medical
executive committee, after such review, whether or
not to make the correction or deletion requested. The
medical executive committee, when so informed, shall
either ratify or initiate action contrary to this recom-
mendation, by a majority vote.

(c) The member shall be notified promptly, in writing, of
the decision of the medical executive committee.

(d) In any case, a member shall have the right to add to
the individual’s credentials file, upon written request
to the medical executive committee, a statement
responding to any information contained in the file.

California Medical Association Model Medical Staff Bylaws §14.8.

Supervision of Allied Health Practitioners

All procedures performed in the hospital by [name of allied
health professional] must be under the direct supervision of
a licensed physician who is a member of the medical staff.

Illinois State Medical Society §V.G.3(m).

Direct Amendment by Medical Staff

In addition to the amendment processes for medical staff
bylaws, rules and regulations, and policies, the medical
staff may adopt amendments to the medical staff bylaws,
rules and regulations, or policies, for recommendation for
adoption by the Board. To be adopted, such changes must
receive a two-thirds (2/3) of the votes, with quorum pres-
ent, cast by the voting members of the Medical Staff.

Adoption by Staff and Approval by Board

These bylaws shall be adopted after notice of proposed
adoption has been given in writing at least thirty days prior
to the meeting at which such adoption is proposed. Adop-
tion shall require a two-thirds majority vote of the regular
active staff members present and voting at any regular or
special meeting of the staff at which a quorum is present,
shall replace any previous bylaws, and shall become effec-
tive when approved by the board, which approval shall
not be unreasonably withheld or delayed. These bylaws
shall be deemed approved by the board if not disapproved
within thirty-five days after being presented to the board.
Medical Association of Georgia Model Medical Staff Bylaws
§XVI.A.
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Successor in Interest

These bylaws, and clinical privileges accorded under these
bylaws, will be binding upon the hospital and medical staff
of any successor in interest in this hospital.

Affiliation

The hospital’s affiliation with other hospitals, health care
systems or similar entities shall not in and of itself affect
these medical staff bylaws.

>> Return to beginning of this section
>> Return to Table of Contents
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Appendix 1

Contflict of Interest Guidelines for Organized

Medical Staffs
October 2007

AMA Office of General Counsel
AMA Organized Medical Staff Section

Organized Medical Staff Conflict of Interest Guidelines?*

Preamble

Conflicts of interests among the members of a hospital’s?
organized medical staff (OMS) are not completely
avoidable. The presence of a conflict of interest is often
indicative of the broad experience, accomplishments and
diversity of institutional decision makers. It follows that
the goal of any conflict of interest policy should be to
identify potential conflicts of interest and manage those
conflicts of interest which are actual and material. None-
theless, the potential consequences of conflicts of interest
shall be kept in mind by those charged with making deci-
sions, and, in case of doubt, interests that may potentially
lead to a conflict shall be disclosed.

A conflict of interest policy should be prepared with the
objective of improving the internal decision-making
processes of the OMS. The same conflict of interest policy
should apply, and apply equally, to all falling under the
policy.

Physician members of a hospital governing body (whether
or not members of the OMS) should not be asked to
adhere to a different conflict of interest policy than other
members of the governing body. Only those OMS mem-
bers who also serve on a hospital governing body owe a
fiduciary duty to the hospital and can properly be required
to adhere to the conflict of interest policy, if any, applica-
ble to the members of its governing body. Governing body
conflict of interest policies that expressly or in practice
apply only to physician members of the body obscure the

goal of physician participation in the governing body’s de-
liberations. Conflict of interest disclosures of each member
of a hospital governing body should be reviewed with the
same level of scrutiny.

Basic Tenets for the Development of an OMS Conflict of
Interest Policy

1. The OMS organizes itself for the purpose of overseeing
and promoting delivery of quality health care in a hospital.
Any conflict of interest shall be measured against this pur-
pose. As a self-governing body, the OMS shall develop a
conflict of interest policy applicable to members elected or
appointed to various positions on behalf of the OMS. The
OMS conflict of interest policy shall appropriately consid-
er and reflect the OMS members’ responsibilities in their
elected or appointed positions. The OMS organizes itself
in conformity with the OMS bylaws, which are contractu-
ally binding between the OMS and the hospital.

2. The objective of an OMS conflict of interest policy is to
encourage unbiased, responsible OMS management and
decision-making.

3. The OMS conflict of interest policy shall extend, and
apply uniformly, to all similarly-situated elected or ap-
pointed members of the OMS.

4. Denial, dismissal from or restriction of OMS member-
ship and/or privileges based on the existence of financial or
personal interest that requires disclosure under the OMS’s
conflict of interest policy, or based on the existence of

a conflict of interest, is never appropriate. Medical staff
bylaws shall state that neither the existence of a conflict
of interest, nor the disclosure thereof, shall affect OMS
membership or privileges. Membership and privileges on
the OMS shall be granted, revoked or otherwise restricted
or modified based only on the professional training and
experience criteria set forth in the OMS bylaws.

5. The OMS conflict of interest policy shall be adopted
by the OMS. The OMS conflict of interest policy shall
be adopted into the OMS bylaws and shall not be subject
to unilateral amendment by either the OMS or hospital
governing body.?¢

24. Discussion of specific medical staff functions, such as peer review, is beyond the scope of this document. AMA Policy nonetheless holds paramount impartiality
in the peer review process (see H-375.987; H-375.984; H-375.997; H-375.996; H-375.990).

25. While “hospital” is used throughout, these guidelines may be applied in various types of health care delivery institutions.

26. Employed physicians are entitled to all protections included in the OMS bylaws and policies. Physicians considering employment by a hospital should work with
counsel to ensure that their employment contract adequately protects their interests. OMS members who are employed by a hospital shall independently observe
common law loyalty and other legal duties owed their employer, without sacrifice of their professional autonomy in medical decision making; however, those duties

are beyond the focus of these guidelines.
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Rights and Duties of the OMS Regarding Conflicts of
Interest

6. Disclosure obligations shall be limited to individuals
elected or appointed to leadership positions serving the
OMS (e.g., members of the medical executive committee,
institutional review boards and all peer review panels), as
determined by the OMS?. These individuals have a spe-
cial responsibility for achieving the OMS’s goals.

7. Candidates for election or appointment to leadership
positions serving the OMS shall be afforded an opportu-
nity, and have a duty, to disclose any actual or potential
interest that a reasonable person would believe may have
the potential to create a conflict in representing, advocat-
ing for or otherwise serving the OMS. Initial disclosures
shall be in writing and signed at the time of candidacy.
Subsequent written disclosures shall be required from each
leader at the time of re-election or re-appointment, at any
change in appointed or elected position or at any material
change in the member’s interests. Written disclosures of
interests, other than those submitted at time of reappoint-
ment which show no changes from the prior written dis-
closure form, shall be submitted to the medical executive
committee, and shall be available to any OMS member.
All personal proprietary information shall be kept confi-
dential and only used for OMS conflict of interest purposes
in connection with their OMS leadership position.

OMS members in leadership positions shall verbally
disclose all interests that could potentially constitute a
conflict of interest in the course of each OMS meeting or
other OMS event where such a disclosure may be relevant
to the immediate proceeding. Disclosures of such interests
shall be made to the entire OMS body or OMS committee,
as appropriate, on which the elected or appointed OMS
member sits. Verbal disclosures shall be recorded in the
minutes of proceedings, as shall abstentions and recusals
based on conflicts of interest.

8. Each disclosed interest shall be assessed by the pertinent
OMS body or committee on a case-by-case basis in confor-
mity with the OMS conflict of interest policy.

9. Conflicts of interest are financial and/or personal.

The following “material” financial interests should be dis-
closed under the OMS conflict of interest policy. Depend-
ing upon the circumstances and the role of the involved

individual, they may give rise to a conflict of interest with
the OMS and/or the hospital.

A material financial interest exists when the OMS leader
or candidate 1) has an employment, consulting or other
financial arrangement with the hospital of the OMS or an-
other hospital or 2) holds an ownership interest of at least
5 percent in the hospital of the OMS or another hospital,
excluding a physician’s individual or group practice or 3)
any size ownership interest in an organization providing
products or services to the hospital of the OMS or another
hospital (including a financial interest in an entity which
is engaged in an existing or proposed business relation-
ship with the hospital) or 4) receives more than 5 percent
of his/her annual income from the conflicted financial
interest or 5) holds the position of director, trustee, officer
or key employee in the hospital of the OMS or another
hospital, excluding a physician’s individual or group prac-
tice; or an organization providing products or services to
the hospital of the OMS or another hospital (including an
entity which is engaged in an existing or proposed business
relationship with the hospital). All material financial inter-
ests must be disclosed by OMS leaders and candidates.

Individually held material financial interests of a spouse,

or domestic partner, if known by the leader or candidate,
must be disclosed, if material when aggregated. In addition,
material financial interests held by the leader or candidate
and a parent or child, must also be disclosed.

Personal interests which must be disclosed arise out of the
relevant personal activities of an OMS leader or candidate
or his/her immediate family members (e.g., pursuit by the
affected individual of a claim or litigation against the hos-
pital)?. Personal interests shall be disclosed.

In the event a financial or personal conflict of interest is
determined to exist, the OMS conflict of interest policy
shall specify the appropriate and least disruptive remedial
action available in order to preserve, to the maximum

27. While certain OMS leaders have clear disclosure obligations due to their position in service of the entire OMS, the OMS must decide to which other leaders
disclosure obligations extend. For example, the OMS may determine that those elected or appointed to medical staff office, department or section chair, committee
leader or membership, hospital board membership, AMA Organized Medical Staff Section representative or other OMS leadership position must also disclose.

28. Additional examples of potential personal conflicts of interest include the following: religious (e.g., a Catholic hospital’s requirement that all physicians be
Catholic), environmental (e.g., a hospital’s expansion plans which conflict with a neighborhood preservation group of which a physician leader is a member) or politi-
cal (e.g., the agenda of a physician-public office holder that may conflict with a hospital’s business or other goals).
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extent feasible, the ability of a involved individual to carry
out the responsibilities of the leadership role to which
his/her has been elected or appointed, as follows:

1. Remedial Measures for Conflicts of Interest
(1) In order of increasing severity, a conflict of interest
shall result in one or more of the following. The leader’s:
(a) Disclosure of the conflict of interest;
(b) Abstention from voting on the matter to which
the conflict relates; and
(c) Recusal from the decision-making process and par-
ticipation in, including the receipt of information
related to, the matter to which the conflict relates;
(2) If information is not to be disclosed on a “going for-
ward” basis to the recused member based on the existence
of a conflict of interest, the member shall be informed of
the fact he/she is not receiving information related to the
matter to which the conflict relates.

1. Involuntary Recusal for Conflicts of Interest

(a) Where a involved individual has failed to volun-
tarily disclose a potential conflict of interest, to
abstain from voting, or recuse himself/herself, from
the decision-making process and/or participation,
and two-thirds of the OMS committee or body of
which the involved individual is a member de-
termines that the involved individual should not
participate in the matter at hand, the involved
member shall thereupon be disqualified from any
further participation in a specific matter, so long as
the matter remains under consideration.

(b) Votes to involuntarily recuse an involved indi-
vidual may be based upon information obtained
through disclosure by the involved individual or
credible information provided by others.

(c) Before a vote is taken on whether involuntary re-
cusal is appropriate, the involved individual shall
be notified of this possibility and permitted an
opportunity to explain to the OMS committee or
body why he/she should be allowed to participate
in the matter at hand.

(2) Where an involuntary recused individual holds his/her
position as a representative of a specific department
(i.e., an “ex-officio” or a “slotted seat”) and the medi-
cal staff bylaws or policies do not provide a process for
replacement, the department electing or appointing
that member shall be permitted to elect or appoint, in
a time-expedient fashion, an alternate free of a conflict
for the duration of the consideration of the matter to
which the conflict relates.

10. Under no circumstances shall the existence of a
conflict of interest or a recusal (whether or not voluntary)
result in dismissal from or forfeiture of an elected or ap-
pointed OMS leadership position without action to this ef-
fect provided for in the medical staff bylaws by the person
or group electing or appointing that member.

In developing a conflict of interest policy with the assistance of
competent counsel, an OMS should adapt these guidelines to fit
its needs and comply with all governing law.

>> Return to beginning of this section
>> Return to Table of Contents
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Sample OMS Leaders’ Interest Disclosure Form
OMS Leadership Candidates’ Disclosure of Interests and Statement of Compliance
with the [INSERT ENTITY] OMS Conflict of Interest Policy

The attached [INSERT NAME OF ORGANIZED MEDICAL STAFF] (OMS) Contflict of Interest Policy requires each
[INCLUDE ALL ELECTED AND APPOINTED POSITIONS SERVING THE OMS THAT THE OMS DETERMINES
MUST DISCLOSE] to disclose in writing upon candidacy/election or appointment his or her material financial and
personal interests, and to execute a statement confirming, to his or her knowledge, compliance with the OMS Conflict of
Interest Policy.

Conflicts of interest are not completely avoidable. The presence of outside interests, even a conflict of interest, is often
indicative of the broad experience, accomplishments and diversity of institutional decision-makers. It follows that the goal
of an OMS conflict of interest policy is to identify potential conflicts of interest and manage those conflicts of interest which
are actual and material. Nonetheless, the potential consequences of conflicts of interest shall be kept in mind by those
charged with making decisions, and, in case of doubt, interests that may potentially lead to a conflict shall be disclosed.

Written disclosure of potential conflict of interest shall be made at the earliest appropriate time, and, specifically, prior
to each election or appointment to a leadership position serving the OMS. OMS leaders have an obligation to verbally
disclose potential and actual conflicts of interest as appropriate for the remainder of their term thereafter.

ok ckockok

“Material financial interest” means:

e an employment, consulting or other financial arrangement, or

e an ownership interest of more than 5 percent, or

® an interest which contributes more than 5 percent to your annual income, or
® aposition as director, trustee, managing partner, officer or key employee.

Individually held financial interests of a spouse, or domestic partner, if known by the leader or candidate,
must be disclosed, if material when aggregated. In addition, material financial interests held by the leader
or candidate and a parent or child, must also be disclosed.

“Personal interest” means those interests that arise out of your relevant personal activities, or the per-
sonal activities of your immediate family.

ok ckockok

1. Do you/your spouse/domestic partner individually, or do you and your child/parent, have a material financial interest
in (i) the [INSERT NAME OF THE HOSPITAL OF THE OMS], including its subsidiaries and affiliates (collectively,
“Entity”) (ii) another hospital, but excluding your individual or group practice or (iii) any organization providing products
or services to or which is engaged in an existing or proposed business relationship with the Entity or another hospital?

No
Yes

If yes, please specify in detail.
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2. Do you or an immediate family member have a personal interest related to the Entity?
No
Yes

If yes, please specify in detail.

3. Are you involved in any other relationship, activity or interest which may raise a conflict of interest or impair your
objectivity to fairly consider or implement the OMS’s bylaws or policies or otherwise fulfill your elected/appointed role
on behalf of the OMS?

No

Yes

If yes, please describe each relationship, activity or interest in detail.

Statement of Compliance with the Conflict of Interest Policy

[ understand that I am expected to comply with the Conflict of Interest Policy of the [INSERT NAME OF ORGANIZED
MEDICAL STAFF]. To my knowledge and belief, I am in compliance with the Conflict of Interest Policy and have
disclosed my material financial and any personal interests. I understand that I have a continuing responsibility to comply
with the Conflict of Interest Policy, and I will promptly disclose any changes required to be disclosed under the Policy.

Signature

Print Name

Position

Date
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Appendix ]

AMA Board of Trustees Report on Principles
for Incident-Based Peer Review and Disciplin-
ing at Health Care Organizations

The following Board of Trustees report was referred for decision

at the 2005 Annual meeting of the AMA House of Delegates.

Report of the Board of Trustees 23-A-05
Principles for Incident-Based Peer Review and
Disciplining at Health Care Organizations
(Reference Committee G)

Executive Summary

At the 2004 Interim Meeting, the House of Delegates
referred Board of Trustees Report 17, “Principles for
Incident-Based Peer Review and Disciplining at Health
Care Facilities,” to revisit the recommendations. Board
Report 17 responded to Resolution 835 that was adopted
as amended at the 2003 Interim Meeting. Resolution 835
asked our American Medical Association (AMA) Board
of Trustees to study and report back on the advisability

of adopting the Massachusetts Medical Society Model
Principles for Incident-Based Peer Review and Disciplin-
ing at Health Care Facilities. It also asked the AMA to
send the Model Principles to all state medical societies and
all medical staffs in the United States and be prominently
posted on the AMA’s Web site should they be adopted by
our AMA.

The Model Principles consist of 27 statements, many of
which are current AMA policy. Rather than considering
the Model Principles as a whole, the report addresses each
principle separately. In those cases where a model principle
would ensure that fairness and due process are afforded to
any physician whose medical care and professional conduct
is being reviewed, the Board recommends that either adop-
tion as new policy or incorporation into existing policy.

In the process of comparing the Model Principles with
AMA policy, the Board identified some inconsistencies
and ambiguities. This report addresses those problems and
also recommends consolidation of AMA policies where
appropriate.

Report of the Board of Trustees 23-A-05

Subject: Principles for Incident-Based Peer Review and Disci-
plining at Health Care Organizations
(Board of Trustees Report 17, 1-04)

Presented by: ]. James Rohack, MD, Chair

Referred to: Reference Committee G
(Virginia Latham, MD, Chair)

Introduction

At the 2004 Interim Meeting, the House of Delegates
referred Board of Trustees Report 17, “Principles for Inci-
dent-Based Peer Review and Disciplining at Health Care
Facilities,” to revisit the recommendations. Board Report
17 responded to Resolution 835 that was adopted at the
2003 Interim Meeting. Resolution 835, introduced by the
Connecticut, Maine, Massachusetts, New Hampshire,
Rhode Island, and Vermont Delegations, asked our Ameri-
can Medical Association Board of Trustees to study and
report back at the 2004 Annual Meeting the advisability
of adopting the Massachusetts Medical Society (MMS)
Model Principles for Incident-Based Peer Review and
Disciplining at Health Care Facilities (Model Principles).
It also asked the AMA to send the Model Principles to all
state medical societies and all medical staffs in the United

States and be prominently posted on the AMA’s web site
should they be adopted by our AMA.

Many of the Model Principles are existing AMA policy,
but some of them should be incorporated, sometimes with
modifications, into AMA policy. In the process of com-
paring the Model Principles with AMA policy, the Board
identified ambiguities and some inconsistencies in AMA
policy. This report compares the Model Principles with
AMA policies related to physician peer review, corrective
action, and due process in hospitals and other institutions
and recommends consolidation and amendments to AMA
policies where it is appropriate.

Background

The demands for greater accountability in health care

by governmental, business, and consumer groups, and
the continued advancement in technology and patient
safety, require objective and systematic evaluation of the
care provided by physicians and hospital employees. Peer
review is an ongoing process of clinical departments and
standing committees to assess and evaluate the medical
care delivered to patients and improve the quality and
safety of medical care provided in hospitals and other
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facilities. It should also be an educational process for physi-
cians to assure quality medical services. Intensified peer
review may be initiated in response to the circumstances
of a single case or a pattern or trend in performance. The
AMA has developed several policies to ensure that the
principles of fairness and due process are afforded any
physician whose medical care and professional conduct is
being reviewed.

The MMS is concerned “that the systems to identify and
improve poor quality have little teeth due to the paucity of
adequate remedial resources,” and “the lack of objectivity
and due process may make peer review, as it is currently
practiced, ineffective and may create innocent victims out
of competent physicians, deprive patients of their services,
and expose physician reviews to legal liability.” More
specifically, the MMS is concerned that current peer
evaluations are often based on a single untoward event

or quality review screens, (e.g., unplanned return to the
operating room) rather than a pattern of care based on
statistical approaches. The demarcation between quality
improvement and the corrective action process is not
always clear when the peer review process is triggered by
an adverse or sentinel event. To ensure that peer review,
as required under federal and state law, is effective in
achieving the goal of quality improvement, while being
fair, transparent, and credible, the MMS developed

model principles to guide peer review activities for health
care facilities.

Health Care Quality Improvement Act

The Health Care Quality Improvement Act (HCQIA) of
1986 was enacted to encourage physicians to participate in
peer review committees by granting limited immunity from
civil liability (claims from monetary damages). HCQIA is
codified in Section 11101 et.seq. of Title 42 of the United
States Code. HCQIA also established a national report-
ing system (National Practitioner Data Bank) intended

to restrict the ability of incompetent physicians to move
from state to state by requiring disclosure of the physicians’
previous disciplinary or peer review action.

To qualify for immunity under HCQIA, the professional
review action must meet certain minimal standards. It
must be taken in the reasonable belief that it will further
the quality of health care. The physician under review
must have received appropriate notice of the proposed
action and of the hearing itself. The hearing must be
held before a mutually agreed upon arbitrator or before a
hearing officer or hearing panel not in direct economic
competition with the physician involved. In the hearing,

the accused physician is entitled to representation by an
attorney, to a record of the proceedings, to call, examine,
and cross-examine witnesses, to present relevant evidence,
regardless of its admissibility in a court of law, and to sub-
mit a written statement at the close of the hearing. Upon
completion of the hearing, the physician has the right

to receive the written recommendation of the arbitrator,
hearing officer, or hearing panel and the right to receive

a written decision of the health care entity. The recom-
mendation and the decision are to include the basis for the
conclusions reached.

Certain of the procedural protections can be relaxed in the
event of a threatened health care emergency. A hearing
is not required in the case of a suspension or restriction
of clinical privileges for a period not longer than fourteen
days, during which an investigation is conducted to de-
termine the need for a professional review action. Clini-
cal privileges can be immediately suspended or restricted
where the failure to take such an action may result in an
imminent danger to the health of an individual, provided
that the physician receives a subsequent notice and the
right to a hearing or other adequate procedures.

MMS Model Principles
The Model Principles consist of 27 statements, each of
which is separately discussed below.

1. Model Principle 1 states that patient safety and quality
of care is the goal of peer review. Principle 1 is indirectly
addressed in AMA Ethical Opinion E-4.07 and Policy H-
230.989[1] (Policy Database), but the Board believes

it should be explicitly stated in AMA policies related to
peer review.

2. Model Principle 2 states, in effect, that all relevant facts
and circumstances should be considered before invoking a
disciplinary procedure. While this point is not specifically

included in Policy H-265.998, it is self evident and there-
fore unnecessary for inclusion in AMA policy.

3. Model Principle 3 states that all relevant information
should be obtained promptly and then made available to
the subject physician. After the information has been ob-
tained, the issues should be discussed with the subject phy-
sician, and alternative courses of action should be consid-
ered before proceeding to the formal peer review process.
Policy H-225.992 addresses the first part of Principle 3 and
it should be amended to incorporate the second part of this
principle.
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4. Model Principle 4 states that the process must be mind-
ful and attuned to the prevention of medical errors and
recommend appropriate system changes to minimize them.
The Principles of Medical Ethics II, III, and VII address

a physician’s ethical responsibility to participate in per-
formance improvement. Since the Principles of Medical
Ethics are general, Principle 4 should be included in the
amendments to Policy H-375.984.

5. Model Principle 5 states that the “triggers that initiate
a peer review within a health care facility should be valid,
transparent and available to all member physicians and
should be uniformly applied to all cases and physicians.”
AMA Ethical Opinion E-9.05 and Policies H-225.992,
H-230.989, H-375.983, and H-375.997 provide that peer
review must have established principles and procedures
that provide a fair and objective hearing to any physician
whose care or professional conduct is being reviewed. The
fundamental aspects of a fair hearing are a listing of spe-
cific charges, adequate notice of the right of a hearing, the
opportunity to be present and to rebut the evidence, and
the opportunity to present a defense. The composition of
a hearing panel sitting in judgment of a physician should
include a significant number of persons at a similar level of
training. They have an ethical responsibility to be guided
primarily by concern for the welfare and best interests of
patients. The intent of Principle 5 is addressed by current
policy so no action is needed on this model principle.

6. Model Principle 6 states that physicians’ health and
impairment issues should be identified and managed by a
medical review committee, separate from the disciplinary

process. Policies H-235.977 and H-275.940 address Prin-

ciple 6 so no action is needed on this model principle.

7. Model Principle 7 states that peer review actions should,
at minimum, meet HCQIA standards for federal immunity.
AMA Policy H-375.983 addresses Principle 7; however,
since Principle 7 is articulated more clearly, Policy H-

375.983 should be amended.

8. Model Principle 8 states that summary suspension or re-
striction of clinical privileges may only be used to prevent
imminent danger to health. Such summary actions must be
followed by adequate notice and hearing procedures prior
to becoming final. Principle 8 is taken from the HCQIA
and should be included in AMA policy. A charge of “im-
minent danger to health of any individual” should be ad-
equate for the chief of staff, medical executive committee
or clinical department chair to summarily suspend clinical
privileges, but the medical executive committee should

meet within fourteen days to review and consider the
summary suspension. The medical executive committee
should be able to modify, continue or terminate the sum-
mary suspension. Upon request, the affected physician may
attend and make a statement concerning the issues under
investigation, but the meeting with the medical executive
committee shall not constitute the physician’s fair hearing.

9. Model Principle 9 states that all parties involved in the
peer review process must preserve its confidentiality, but
all facts obtained for and in the peer review process should
be made available to the subject physician. Policies H-
375.992, H-375.993, and H-375.997 address Principle 9 so

no action is needed on this model principle.

10. Model Principle 10 states that direct economic com-
petitors of the subject physician are to be barred from
serving on the peer review panel. It also states that the
panel should include a fair representation of specialists
or sub-specialists from the subject physician’s specialty or
subspecialty, whenever feasible. The restriction against
direct economic competitors is already addressed by Policy
H-375.983[2][f], but the policy provides that physicians
serving on the panel need not be in the same specialty as
the physician involved. The Board believes that current
policy should be amended to include a fair representa-
tion of the same specialist/sub-specialist as the physician
involved, whenever feasible.

11. Model Principle 11 states that physicians should rotate
service on the peer review committee. A peer review panel
is usually appointed for each hearing so it is not feasible

to rotate service on them. Policy H-375.983 recommends
that the members of the hearing panel be physicians who
have the respect of the medical community. The medical
staff bylaws should include language on how physicians
are elected or selected to serve on the medical executive
committee and other committees. Each member of the
medical staff should be appointed to a clinical department
that reviews the quality and safety of patient care and
establishes professional standards. No action is needed on
Principle 11.

12. Model Principle 12 states that membership on the peer
review committee should be open to all physicians on the
medical staff and should not be restricted to those physi-
cians who have an exclusive contract with the hospital,
salaried physicians, or those on the faculty. Principle 12

is consistent with Policy H-375.990 that states that peer
review of the performance of hospital medical staff physi-
cians should be objective and supervised by physicians.

— 133 —



The addition of Principle 12 would strengthen and clarify
Policy H-375.990.

13. Model Principle 13 states that only physicians should
be voting members of formal peer review committees
convened for disciplinary matters. Currently Policy H-
375.983[2][f] states that a peer review panel should consist
of physicians. The addition of “only” to the current policy
would make it consistent with Principle 13.

14. Model Principle 14 states that whenever a peer review
committee adequately representing the specialty or sub-
specialty of the subject physician cannot be adequately
constituted with physicians from within the institution,
while excluding direct economic competitors, qualified
external consultants or an external peer review panel
through another appropriate institution should be appoint-
ed to conduct the peer review. Ethical Opinion E-4.07
states that physicians involved in the granting, denying, or
termination of hospital privileges have an ethical responsi-
bility to be guided primarily by concern for the welfare and
best interests of patients in discharging this responsibility.
Although, D-375.996 provides that medical staffs include
bylaw provisions that provide for an external and impartial
review when there is an allegation by a reviewed physi-
cian that he or she has not received an objective, impartial
peer review, the Board believes a policy should be added to
provide guidance on external peer review.

15. Model Principle 15 states that physicians serving on

the peer review committee should receive information and
training in the elements and essentials of peer review. The
Board believes that the physicians serving on a hearing
panel should be instructed by the hearing officer or attorney
advising the panel on the requirements of the HCQIA, state
peer review statutes, and their ethical obligations (i.e., E-

9.05). Principle 15 should be included in AMA policy.

16. Model Principle 16 states that the hospital or other
organization on whose behalf the peer review is done must
ensure that the physicians serving on any peer review
committee are provided with appropriate indemnification
and insurance for peer review acts taken in good faith. The
organization must also provide assistance to the committee
in abiding by the HCQIA requirements for federal immu-
nity. Policies H-225.976 and H-225.977 address Principle
16, so no action is needed on this model principle.

17. The first sentence of Model Principle 17 states that
the peer review committee should be guided by gener-
ally accepted clinical guidelines and established standards

and practices This sentence should be included in AMA
policy, but “hearing panel” should be substituted for “peer
review committee”. The second sentence of Principle 17
states that those guidelines, standards, and practices must
be made available to the subject physician before a hear-
ing. This sentence should not be included in AMA policy.
Medical practice cannot be readily codified. It is too
complicated to be set forth in the manner contemplated
by the second sentence of Principle 17. However, Section
11112 of the HCQIA requires that the physician subject
to peer review must be given the reasons for the pro-
posed professional review action, a right to call, examine,
and cross-examine witnesses, the opportunity to present
evidence determined to be relevant by the hearing officer,
and submit a written statement at the close of the hearing,
among other rights.

18. Model Principle 18 states that clinical guidelines, stan-
dards and practices used for evaluation of quality of care
should be transparent and available to the extent feasible.
To the extent possible, clinical guidelines, standards, and
practices used for evaluation of quality of care should be
made available to members of the clinical department, but
it is too complicated to be a general requirement, as set

forth by Principle 18.

19. Model Principle 19 states that, wherever feasible,
structured assessment instruments and multiple review-
ers should be used to increase reliability. Principle 19 is
unclear and should not be included in AMA policy.

20. Model Principle 20 states that, where feasible, statisti-
cal analysis to compare with peers’ performance must be
used with appropriate case mix adjustments. The Board
believes that information management systems and statis-
tical analysis with de-identified information and appropri-
ate case mix adjustment can be useful tools that medical
staff committees can utilize to assess the quality and safety
of medical care provided in the institution, but it does not
believe Principle 20 should be included in AMA policy.
The peer review panel or hearing officer should determine
whether it is appropriate to utilize case mix adjustments.

21. Model Principle 21 states that not less than 30 days
notice should be given to the subject physician for any
formal hearing or appeal. Since Principle 21 is consistent
with the HCQIA it will be addressed to the proposed
amendment to Policy H-375.983.

22. Model Principle 22 states that all pertinent informa-
tion obtained by the peer review committee should be
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made available to the subject physician in a timely man-
ner before the hearing. In response to some physicians not
being able to obtain copies of medical records and other
information necessary to prepare for the peer review hear-
ing, the House of Delegates adopted Policy H-230.957 at
the 2004 Annual Meeting. It asks our AMA to support
legislation guaranteeing that physicians engaged in staff
privileges disputes have free and full access to all medical
records related to those disputes so they can adequately
defend themselves. In addition, Policy H-225.992 provides
that physicians accused of an infraction of medical staff
bylaws, rules, regulations, policies or procedures should be
promptly notified that an investigation is being conducted
and given an opportunity to respond. As a result, no action
is needed on Principle 22.

23. Model Principle 23 states that, to the extent feasible,
the reviewers should evaluate the process of care given
while blinded to the outcome. Principle 23 should be
added to Policy H-265.998.

24. Model Principle 24 states that any conclusion reached
or action recommended or taken should be based upon

the information presented to the peer review committee
and make available to the subject physician. Indefensible
and vague accusations, personal bias and rumor should be
given no credence and should be carefully excluded from
consideration. Any conclusion reached should be defensi-
ble under a ‘reasonably prudent person’ standard.” The first
sentence of Model Principle 24 is very similar to Principle
22. The essence of peer review is that physicians should as-
sess their peers based on all available evidence, and based
on their personal discretion and professional experience.
As written, the second and third sentences may be incon-
sistent with HCQIA §11112(b)(3)(C)(iv), which allows
the presentation of any relevant evidence, regardless of

its admissibility in a court of law. As a result, the second
and third sentences of Principle 24, as modified, should be

added to Policy H-375.983.

25. Model Principle 25 states that the conclusion reached
and action recommended by a health care facility should
include, as an important focus, steps for remediation,

as needed, for the subject physician and for the system.
Model Principle 25, as phrased, gives undue weight to the
remedial aspects of peer review. The Board believes that
if the language is modified to indicate that the conclusion
reached and action recommended “may” include steps

for remediation and if the phrase “as an important focus”
is eliminated, Principle 25 should be included in AMA
policy.

26. Model Principle 26 states that the findings, recom-
mendations, and actions of the peer review committee
should not be vague or stated in general terms but should
clearly and specifically state in writing the nature of the
physician’s act or omission, how it deviated from the stan-
dard of care, what the standard is and its source, and what
specific step the physician could have taken or not taken
to meet the standard of care. The Board supports inclu-
sion of Principle 26 in AMA policy as modified: “The peer
review panel should endeavor to state its findings, recom-
mendations, and findings as concretely as possible.” While
the general proposition of Principle 26, which seeks clarity
of language, is desirable, this objective must be weighed
against the danger of making the peer review process too
legalistic. If Model 26, as presently phrased, were to be in-
corporated verbatim into medical staff bylaws, physicians’
attorneys would have a wide avenue for attacking the final
judgments of peer review panels.

27. Model Principle 27 states that a process should be
available to appeal any disciplinary finding of a health care
facility, but it does not state to whom the appeal should

be taken or the scope of the issues that can be reviewed.
Principle 27 is consistent with Policy H-225.997[2], which
vests final authority for termination of medical staff privi-
leges in the hospital governing body. The hospital govern-
ing body is responsible for the conduct of the hospital,
including oversight of patient safety, quality of care, and
clinical performance. It exercises its fiduciary responsibili-
ties, in part, through oversight, review, approval, and/or
implementation of the medical staff’s actions. As long as
peer review is conducted fairly, it should be the responsi-
bility of the medical staff, not subject to second-guessing
by the governing body, to evaluate the professional com-
petence, education, experience, and qualifications of the
physicians within the health care facility. Since Principle
27 is addressed by Policy H-225.997[2], it is unnecessary
and no action is needed.

Recommendations
The Board of Trustees recommends that the following recom-

mendations be adopted in lieu of Board of Trustees Report
17 (I-04) and that the remainder of this report be filed:

1. That the AMA amend Policy H-375.984, “Peer Re-
view,” to add Model Principle 1 to read as follows:
Quality of care and patient safety is the goal of peer

review. Peer review should also address the prevention

of medical errors and appropriate system changes to
minimize them. The AMA affirms that it is the ethical

duty of a physician to share truthfully quality care in-
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formation regarding a colleague when requested by an
authorized credentialing body, so long as the informa-
tion that is shared is not a proceeding or a document
protected by statute or regulation as confidential peer
review information. (Sub. Res. 93, A-88; Reaffirmed:
Sunset Report, [-98) (Modify Current HOD Policy)

(a) In any situation where it appears that a disciplin-
ary proceeding may be instigated against a physician
that could result in the substantial loss or termination
of the physician’s medical staff membership and/or
clinical privileges, the advice and guidance of legal

counsel should be sought bythosepersonswho-are-
involved-inthisphase-of the-peerreviewprocess. The_

2. That the AMA amend Policy H-225.992 to incorporate
Model Principles 3 and 22, and change the title to “Right
to Relevant Information,” to read as follows:

accused physician should have legal counsel separate

from the health care organization or medical staff. The

health care organization/medical staff attorney should

(1) The AMA advocates “timely notice” and “oppor-
tunity to rebut” any adverse entry in the medical staff
physictant member’s personat credential file, believes
that any hospitat health care organization file on a
physician should be opened to him or her for inspec-

tion, and supports inclusion of these provisions in the
hospital medical staff bylaws. (2) All relevant infor-

mation pertaining to a potential peer review action

should be obtained promptly from the subject physi-
cian. Relevant information includes, but is not limited

to, pre-event factors, names of other health profes-

sionals involved in the care of the patient, and the
contributing environmental factors of the health care

facility/system. (3) A physician accused of an infrac-

tion of medical staff bylaws, rules, regulations, policies

or procedures and faced with potential peer review

action shall be promptly notified that an investigation
is being conducted and shall be given an opportunity
to respond. (4) All material information obtained by

the peer review committee regarding the subject of the

peer review should be made available to the physician
under review in a timely manner prior to the hearing.

(5) The investigating individual or body shall inter-
view the practitioner, unless the practitioner waives
his/her right to be heard, to evaluate the potential

charges and explore alternative courses of action

before proceeding to the formal peer review process.
(Res. 121, 1-83; Reaffirmed: CLRPD Rep. -93-1;

Modified by Sub. Res. 801, A-94) (Modify Current
HOD Policy)

undertake the procedures needed to prepare attormey’s
partictpationshoutd-continue-tnpreparation for the
hearing including the written notice of charges, the
marshaling of evidence and the facts, and the selection

of witnesses. The health care organization/medical

staff attorney should be instructed that his or her role
tsnot-that-of-aprosecutor-but-asan includes advisor-

imr assuring that the proceedings are conducted fairly,

bearing in mind the objectives of protecting consumers
of health care and the physician involved against false
or exaggerated charges. The role of the attorney for the

accused physician is solely to defend his or her client.
(b) The medical executive committee may recommend
to the governing body that a hearing officer be ap-
pointed to conduct the hearing. The medical executive
committee shall recommend a hearing officer to the
governing body. The governing body shall be deemed
to approve the selection unless it provides written
notice to the medical executive committee stating

the reasons for its objections within five days. If an

attorney is sought to be the hearing officer, those solo
attorneys or attorneys from a firm regularly used by the

hospital, medical staff, or the involved medical staff

member or applicant for membership for legal advice
regarding their affairs and activities should not be

eligible to serve as a hearing officer. The hearing officer

shall gain no direct financial benefit from the outcome.
(c) The attorney advising the hearingpanel medical

staff/health care organization and the attorney rep-

resenting the physician involved should be accorded
reasonable latitude in cross-examination, but acrimony

3. That the AMA amend Policy H-375.983(2), “Peer Re-

view after Patrick v. Burget,” to read as follows and change

should not be allowed by the hearing body/panel or

hearing officer.

the title to “Appropriate Peer Review Procedures.” (d) Substantial latitude should be permitted in the

(2) OurAMAurgeshospitats; medicat-staffs;and-peer
. ) ] Aelimes .
et Health- Care Oratity 1 \
of 1986-and-toobserve-the-followingguidetines Peer
review procedures and actions should, at a minimum,
meet the Health Care Quality Improvement Act of

1986 standards for federal immunity:
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testimony, within reasonable time constraints and the
discretion of the hearing body/panel or hearing officer.

(e) A court reporter should be present to make a ver-
batim transcript of the hearing which should be avail-
able to the parties and the costs borne by the hospital-

or health care entity organization.



(f) Within the discretion of the hearing body/panel or_
hearing officer, witnesses may be requested to testify
under oath.

(g) The hearing body/panel should only consist of phy-
sicians, none of whom are direct economic competi-
tors with the physician involved or who stand to gain
through a recommendation or decision adverse to the
physician. It is desirable that members of the hearing
body/panel be physicians who have the respect of the

medical community, and should include a fair repre-
sentation of the same specialists/sub-specialist physi-

cians as the physician involved, whenever feasible.

(h) Physicians who are direct economic competitors of
the physician involved may testify as witnesses, wheth-
er they are called by the physician or the hearing panel

or the hospitat health care organization, but a physi-
cian should not be deprived of his or her privileges

solely on the basis of medical testimony by economic
competitors. In any proceZedings that result in the
termination of privileges, there should be testimony
from one or more physicians who are not economic
competitors or who do not stand to gain economically
by an adverse action, but who are knowledgeable in
the treatment, patient care management and areas of
medical practice or judgment upon which the adverse
action is based.

(i) The hearing body/panel should lend credence

to evidence brought before it in a manner reflective
of the specificity of the evidence, and personal or

economic biases of witnesses. Hearing bodies/panels

should apply the “reasonable prudent person” standard.
(j) When investigation indicates that a disciplinary

proceeding is warranted for the purpose of reduc-
ing, restricting, or terminating a physician’s hospital
privileges, he or she should not be permitted to resign

without a finding that his or her termination occurred

without cause. The disciplinary proceedings should be
conducted by the hearing body/panel or hearing officer

with the presentation of testimony and evidence, ir-
respective of whether the physician involved chooses
not to be present. (BoT Rep. MMM, A-88; Reaf-
firmed: Sunset Report, 1-98; Reaffirmed: BoT Rep. 8§,
[-01) (Modify Current HOD Policy)

institution or health care organization and within the

requirements of the applicable laws of the jurisdiction,

should assist in providing the type of hearing which
the law in each jurisdiction requires:

(1) The physician should be provided with a state-
ment, or a specific listing, of the charges made
against him or her.

(2) The physician is entitled to adequate notice of the
right to a hearing and a reasonable opportunity to
prepare for the hearing.

(3) It is the duty and responsibility of the hearing
body/panel or hearing officer to conduct a fair,

objective and independent hearing pursuant to
established rules.

(4) The rules of procedure should clearly define the
extent to which attorneys may participate in the
hearing.

(5) The physician against whom the charges are made
should have the opportunity to be present at the
hearing and hear all of the evidence against him or
her.

(6) The physician is entitled to the opportunity to
present a defense to the charges against him or her.

(7) To the extent feasible, the hearing body/panel or
hearing officer should evaluate the process of care
given while blinded to the outcome.

(8) The hearing body/panel or hearing officer should
render a decision based on the evidence produced

at the hearing.

(9) The conclusions reached and actions recommend-
ed by the hearing body/panel or hearing officer
should include, as appropriate, remedial steps for
the physician and for the health care facility itself.

(10)The hearing body/panel or hearing officer should
endeavor to state its findings, recommendations,

and actions as concretely as possible. When
feasible, the hearing body/panel or hearing officer

should include terms that permit measurement and

validation of the completed remediation process.
(11)Within 10 days of the receipt of the hearing body/

panel or hearing officer decision, the physician or
medical executive committee has the right to re-

quest an appellate review. The written request for
an appellate review shall include an identification

4. That the AMA amend Policy H-265.998, “Guidelines

for Due Process,” to incorporate Model Principles 25 and

of the grounds for appeal and a clear and concise

statement of the facts in support of the appeal.
The grounds for an appeal of the decision shall be:

(a) substantial non-compliance with the proce-

dures required in the medical staff bylaws, appli-
cable law, or application of law which has created

demonstrable prejudice; (b) insufficient evidence

26 to read as follows:

While it is not possible to develop universal guidelines
for due process, voluntary utilization of the following
general guidelines for due process, adapted in each in-

stance to suit the circumstances and conditions of the
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in the hearing record to support the decision. If
an appellate review is to be conducted, the appeal

board shall schedule the appellate review and pro-

vide notice to the physician and medical executive
committee. The governing body may sit as the
appeal board or it may appoint an appeal board

composed of not less than three members of the
governing body. The appeal board shall consider

the record of the hearing before the hearing body/

panel or hearing officer, but may accept additional
oral or written evidence, subject to a foundation

that information could not have been made avail-

able during the hearing. The appeal board shall
present its recommendation to the governing body

as to whether the governing body should affirm,

modify or reverse the hearing body/panel or hear-

ing officer decision. If the appeal board determines

that a fair procedure has not been afforded, the

matter can be remanded to the hearing body/panel

or hearing officer for further review and recom-

mendation.

(12)In any hearing, the interest of patients and the
public must be protected. (BoT Rep. I, A-80;
Reaffirmed: Sunset Report, [-98) (Modify Current
HOD Policy)

5. That the AMA amend Policy H-375.990, “Peer Review

of the Performance of Hospital Medical Staff Physicians,”

to incorporate Model Principle 12 to read as follows:
Our AMA encourages peer review of the performance
of hospital medical staff physicians, which is objective
and supervised by physicians. Membership on peer re-
view committees and hearing bodies/panels should be
open to all physicians on the medical staff and should
not be restricted to those physicians who have an ex-
clusive contract with the hospital, salaried physicians,
or those on the faculty.

6. That the AMA adopt the following new policy, based

on Model Principle 8:
Summary suspension of clinical privileges is an ex-
traordinary remedy which should be used only when
the physician’s continued practice presents an “immi-
nent danger to the health of any individual.” The de-
cision to summarily suspend a member’s medical staff
membership or clinical privileges should be made by
the chief of staff, chair or vice-chair of the member’s
clinical department, or medical executive committee.
The medical executive committee (MEC) must meet
as soon as possible, but in no event more than 14 days
after the summary suspension is imposed, to review

and consider the summary suspension. The MEC
should be able to modify, continue or terminate the
summary suspension. The suspended physician must
be invited to attend and make a statement concerning
the issues under investigation, but the meeting with
the MEC shall not constitute the physician’s fair hear-
ing. (New HOD Policy)

7. That the AMA adopt the following new policy, based
on Model Principle 14:
At the request of a medical staff department or of
a member under review, or at its own initiative to
promote adequate and unbiased review, the medical
executive committee shall arrange for an external peer
review through the state or local medical society, the
relevant specialty society or other source appropriate
to obtain professional and impartial clinical assess-

ment. (New HOD Policy)

8. That the AMA adopt the following new policy, based
on Model Principle 15:
Physicians serving on the hearing body/panel should
receive information and training in the elements and
essentials of peer review. (New HOD Policy)

9. That the AMA adopt the following new policy, based
on the first sentence of Model Principle 17:
The hearing body/panel of a health care organization
should be guided by generally accepted clinical guide-
lines and established standards in making its determi-

nation. (New HOD Policy)

10. That the AMA rescind Policy H-225.976 because it is
a duplication of Policy H-225.977. (Rescind HOD Policy)

11. That our AMA make available in the next revision of

its Physicians’ Guide to Medical Staff Organization Bylaws,

as a separate and distinct appendix, the new and amended

policies relating to peer review. (Directive to Take Action)

After the recommendations of this Board Report are
finalized, a separate document entitled, “Principles for
Incident-Based Peer Review,” should be developed and
made available to all state medical societies and all hospi-
tal medical staffs in the United States. (Directive to Take
Action)

Fiscal Note: No Significant Fiscal Impact
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Peer Review/Corrective Action/Due Process

(American Medical Association Policy, Ethical Opinions, and
Directives—AMA Policy Database)

E-4.07 Staff Privileges

The mutual objective of both the governing board and the
medical staff is to improve the quality and efficiency of
patient care in the hospital. Decisions regarding hospital
privileges should be based upon the training, experience,
and demonstrated competence of candidates, taking into
consideration the availability of facilities and the overall
medical needs of the community, the hospital, and espe-
cially patients. Privileges should not be based on numbers
of patients admitted to the facility or the economic or in-
surance status of the patient. Personal friendships, antago-
nisms, jurisdictional disputes, or fear of competition should
not play a role in making these decisions. Physicians who
are involved in the granting, denying, or termination of
hospital privileges have an ethical responsibility to be
guided primarily by concern for the welfare and best inter-
ests of patients in discharging this responsibility. (IV, VI,
VII) Issued July 1983; Updated June 1994.

E-9.031 Reporting Impaired, Incompetent, or Unethical
Colleagues

Physicians have an ethical obligation to report impaired,
incompetent, and unethical colleagues in accordance with
the legal requirements in each state and assisted by the
following guidelines:

Impairment. Impairment should be reported to the hospi-
tal’s in-house impairment program, if available. Otherwise,
either the chief of an appropriate clinical service or the
chief of the hospital staff should be alerted. Reports may
also be made directly to an external impaired physician
program. Practicing physicians who do not have hospi-

tal privileges should be reported directly to an impaired
physician program. If none of these steps would facilitate
the entrance of the impaired physician into an impairment
program, then the impaired physician should be reported
directly to the state licensing board.

Incompetence. Initial reports of incompetence should

be made to the appropriate clinical authority who would
be empowered to assess the potential impact on patient
welfare and to facilitate remedial action. The hospital peer
review body should be notified where appropriate. Incom-
petence which poses an immediate threat to the health of
patients should be reported directly to the state licensing
board. Incompetence by physicians without a hospital

affiliation should be reported to the local or state medical
society and/or the state licensing or disciplinary board.

Unethical conduct. With the exception of incompetence
or impairment, unethical behavior should be reported in
accordance with the following guidelines:

Unethical conduct that threatens patient care or welfare
should be reported to the appropriate authority for a par-
ticular clinical service.

Unethical behavior which violates state licensing pro-
visions should be reported to the state licensing board.
Unethical conduct which violates criminal statutes must
be reported to the appropriate law enforcement authori-
ties. All other unethical conduct should be reported to the
local or state medical society.

Where the inappropriate behavior of a physician continues
despite the initial report(s), the reporting physician should
report to a higher or additional authority. The person or
body receiving the initial report should notify the reporting
physician when appropriate action has been taken. Physi-
cians who receive reports of inappropriate behavior have

an ethical duty to critically and objectively evaluate the
reported information and to assure that identified deficien-
cies are either remedied or further reported to a higher or
additional authority. Anonymous reports should receive ap-
propriate review and confidential investigation. Physicians
who are under scrutiny or charge should be protected by the
rules of confidentiality until such charges are proven or until
the physician is exonerated. Issued March 1992 based on
the report “Reporting Impaired, Incompetent, or Unethical

Colleagues,” Issued January 1992; Updated June 1994. (1)

E-9.05 Due Process

The basic principles of a fair and objective hearing should
always be accorded to the physician or medical student
whose professional conduct is being reviewed. The fun-
damental aspects of a fair hearing are a listing of specific
charges, adequate notice of the right of a hearing, the
opportunity to be present and to rebut the evidence, and
the opportunity to present a defense. These principles
apply when the hearing body is a medical society tribunal,
medical staff committee, or other similar body composed of
peers. The composition of committees sitting in judgment
of medical students, residents, or fellows should include a
significant number of persons at a similar level of training.

These principles of fair play apply in all disciplinary hear-
ings and in any other type of hearing in which the reputa-
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tion, professional status, or livelihood of the physician or
medical student may be negatively impacted.

All physicians and medical students are urged to observe
diligently these fundamental safeguards of due process
whenever they are called upon to serve on a committee
which will pass judgment on a peer. All medical societies
and institutions are urged to review their constitutions and
bylaws and/or policies to make sure that these instruments
provide for such procedural safeguards. (II, I1I, VII) Issued
prior to April 1977; Updated June 1994.

E-9.10 Peer Review

Medical society ethics committees, hospital credentials
and utilization committees, and other forms of peer review
have been long established by organized medicine to scru-
tinize physicians’ professional conduct. At least to some
extent, each of these types of peer review can be said to
impinge upon the absolute professional freedom of physi-
cians. They are, nonetheless, recognized and accepted.
They are necessary and committees performing such work
act ethically as long as principles of due process (Opinion
E-9.05) are observed. They balance the physician’s right
to exercise medical judgment freely with the obligation to

do so wisely and temperately. Issued prior to April 1977;
Updated June 1994. (11, III, VII)

H-225.976 Risks for Hospital Medical Staff Physicians
The AMA reaffirms Resolution 183 (I-89), which states
that the AMA (a) adopt as policy that every physician who
serves as medical staff president, head of a medical staff
department, a member of a medical staff peer review or qual-
ity review committee or acts in any hospital and/or medical
staff administrative capacity, absent malice, should be fully
indemnified and held harmless by the hospital; and (b) no-
tify the American Hospital Association of this policy. (Sub.
Res. 12, 1-90; Amended by CLRPD Rep. 1, I-95)

H-225.977 Liability Coverage for Physician Members of
Hospital Committees

Our AMA believes that every physician who serves as
medical staff president, head of a medical staff depart-
ment, a member of a medical staff peer review or quality
review committee or acts in any hospital and/or medical
staff administrative capacity, absent malice, should be fully
indemnified and held harmless by the hospital. (Res. 183,
[-89; Reaffirmed: Sunset Report, A-00)

H-225.992 Right to a Hearing
(1) The AMA advocates “timely notice” and “opportunity
to rebut” any adverse entry in the medical staff physician’s

personal file, believes that any hospital file on a physician
should be opened to him for inspection, and supports inclu-
sion of these provisions in the hospital medical staff bylaws.
(2) A physician accused of an infraction of medical staff
bylaws, rules, regulations, policies or procedures shall be
promptly notified that an investigation is being conducted
and shall be given an opportunity to respond. The investi-
gating individual or body shall interview the practitioner
unless the practitioner waives his/her right to be heard.
(Res. 121, 1-83; Reaffirmed: CLRPD Rep. 1-93-1; Modified
by Sub. Res. 801, A-94)

H-230.984 Peer Review of the Performance of Hospital
Medical Staff Physicians

The AMA (1) encourages state and local medical associa-
tions to establish procedures and committees for monitoring,
upon the request of the medical staff, the effectiveness of
hospital medical staff peer review; and (2) supports working
with the AHA and other appropriate organizations to devise
methods to encourage the development of such programs.

(CMS Rep. E, 1-86; Reaffirmed: Sunset Report, 1-96)

H-230.989 Patient Protection and Clinical Privileges
Concerning the granting of staff and clinical privileges

in hospitals and other health care facilities, the AMA
believes:

(1) the best interests of patients should be the predomi-
nant consideration;

(2) the accordance and delineation of privileges should be
determined on an individual basis, commensurate with an
applicant’s education, training, experience, and demon-
strated current competence. In implementing these criteria,
each facility should formulate and apply reasonable, non-
discriminatory standards for the evaluation of an applicant’s
credentials, free of anti-competitive intent or purpose;

(3) differences among health care practitioners in their
clinical privileges are acceptable to the extent that each
has a scientific basis. ...

H-235.968 Physician Review of Medical Staff Activities
The AMA recommends that hospital medical staffs have a
policy that would allow minutes of medical staff commit-
tees, except minutes concerning peer review or corrective
action information, be made available for review by medi-
cal staff members in the medical staff office; and recom-
mends that the medical executive committee approve all
reports, policies and recommendations from medical staff
clinical departments and committees and have a process to
distribute significant changes to the members of the medi-

cal staff. (BoT Rep. 10, A-96)
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H-235.977 Medical Staff Committees to Assist Impaired
or Distressed Physicians

Our AMA recognizes the importance of early recognition
of impaired or distressed physicians, and encourages hos-
pital medical staffs to have provisions in their bylaws for

a mechanism to address the physical and mental health of
their medical staff and housestaff members. (Sub. Res. 67,
A-89; Reaffirmed: BoT Rep. 17 and Sunset Report, A-00)

H-235.987 Right of Committees of Medical Staffs to
Meet in Executive Sessions

The AMA (1) supports the right of any hospital medi-

cal staff committee to meet in executive session, with

only voting members of the medical staff present, in order
to permit open and free discussion of issues such as peer
review and to maintain confidentiality; and (2) encourages
individual medical staffs to incorporate provisions in their
bylaws to affirm this right. (Res. 182, A-84; Reaffirmed by
CLRPD Rep. 3 - [-94)

H-265.998 Guidelines for Due Process

While it is not possible to develop universal guidelines for
due process, voluntary utilization of the following general
guidelines for due process, adapted in each instance to

suit the circumstances and conditions of the institution or
organization and within the requirements of the applicable
laws of the jurisdiction, should assist in providing the type
of hearing which the law in each jurisdiction requires:

(1) The physician should be provided with a statement, or
a specific listing, of the charges made against him.

(2) The physician is entitled to adequate notice of the
right to a hearing and a reasonable opportunity to prepare
for the hearing.

(3) It is the duty and responsibility of the hearing body to
conduct a fair, objective and independent hearing pursuant
to established rules.

(4) The rules of procedure should clearly define the extent
to which attorneys may participate in the hearing.

(5) The physician against whom the charges are made
should have the opportunity to be present at the hearing
and hear all of the evidence against him.

(6) The physician is entitled to the opportunity to present
a defense to the charges against him.

(7) The hearing body should render a decision based on
the evidence produced at the hearing.

(8) In any hearing, the interest of patients and the public
must be protected. (BoT Rep. II, A-80; Reaffirmed: Sunset
Report, [-98)

H-275.940 Physician Impairment

The AMA adopts the policy that, except in the case of
summary suspension necessary to protect patients from im-
minent harm, no adverse action be taken against the privi-
leges of a physician by a hospital, managed care organiza-
tion or insurer based on a claim of physician impairment
without a suitable due process hearing in accordance with
medical staff bylaws to determine the facts related to the
allegations of impairment and, where appropriate, a careful
clinical evaluation of the physician. (Res. 701, I-97)

H-275.965 Health Care Quality Improvement Act of
1986 Amendments

The AMA supports modification of the federal Health
Care Quality Improvement Act in order to provide im-
munity from federal antitrust liability to those medical
staffs credentialing and conducting good faith peer review
for allied health professionals to the same extent that im-
munity applies to credentialing of physicians and dentists.

(Res. 203 (A-88)

H-285.998 Managed Care

... (5) Utilization Review The medical protocols and
review criteria used in any utilization review or utilization
management program must be developed by physicians.
Public and private payors should be required to disclose
to physicians on request the screening and review criteria,
weighting elements, and computer algorithms utilized in
the review process, and how they were developed. ...

H-300.973 Promoting Quality Assurance, Peer Review,
and Continuing Medical Education

The AMA

(1) reaffirms that it is the professional responsibility of
every physician to participate in voluntary quality as-
surance, peer review, and continuing medical education
activities; (2) to encourage hospitals and other organiza-
tions in which quality assurance, peer review, and continu-
ing medical education activities are conducted to provide
recognition to physicians who participate voluntarily; (3)
to increase its efforts to make physicians aware that partici-
pation in the voluntary quality assurance and peer review
functions of their hospital medical staffs and other organi-
zations provides credit toward the AMA’s Physicians’ Rec-
ognition Award; and (4) to continue to study additional
incentives for physicians to participate in voluntary quality
assurance, peer review, and continuing medical education

activities. (BoT Rep. SS, [-91)
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H-315.983 Patient Privacy and Confidentiality

... (4) Whenever possible, medical records should be
de-identified for purposes of use in connection with utiliza-
tion review, panel credentialing, quality assurance, and
peer review. ... (BoT Rep. 9, A-98; Reaffirmation 1-98;
Appended: Res. 4, and Reaffirmed: BoT Rep. 36, A-99;
Appended: BoT Rep. 16 and Reaffirmed: CSA Rep. 13,
[-99; Reaffirmation A-00; Reaffirmed: Res. 246 and 504
and Appended Res. 504 and 509, A-01; Reaffirmed: BoT
Rep. 19, 1-01)

H-320.968 Approaches to Increase Payor Accountability
... (2) Conduct of Review. Our AMA supports the devel-
opment of additional draft state and federal legislation to:
(a) require private review entities and payors to disclose
to physicians on request the screening criteria, weighting
elements and computer algorithms utilized in the review
process, and how they were developed; ...

H-375.966 Peer Review Protection Under Federal Law
Our AMA supports: (1) federal legislation that will enhance
protection of peer review information even if such informa-
tion is shared with governmental agencies in an effort to
better and more comprehensively analyze the patient safety
measures and quality of healthcare measures being utilized
in clinical settings; and (2) federal legislation to afford peer-
review protection to information sharing and reporting in
the context of patient safety and quality improvement. (Res.

239, A-01; Appended: BoT Rep. 14, 1-02)

H-375.967 Supervision and Proctoring by Facility
Medical Staff

Our AMA advocates that the conduct of medical staff
supervision be included in medical staff bylaws and be
guided by the following principles:

(1) Physicians serving as medical staff supervisors should
be indemnified at the facility’s expense from malpractice
claims and other litigation arising out of the supervision
function.

(2) Physicians being supervised should be indemnified at
the facility’s expense for any damages that might occur as
a result of implementing interventions recommended by
medical staff supervisors.

(3) AMA principles of peer review as found in Policies H-
320.968 [2,d], H-285.998 [5], and H-320.982 [2¢,d] should
be adhered to in the conduct of medical staff supervision.
(4) The medical staff member serving as supervisor should
be determined through a formal process by the department
chair or medical staff executive committee.

(5) The scope of the medical staff supervision should be
limited to the provision of services that have been re-

stricted, are clearly questionable, or are under question,

as determined by the department chair or medical staff
executive committee.

(6) The duration of the medical staff supervision should
be limited to the amount of time necessary to adequately
assess the degree of clinical competence in the area of skill
being assessed.

(7) Medical staff supervision should include a sufficient vol-
ume of procedures or admissions for meaningful assessment.
(8) Medical staff supervisors should provide periodic
performance reports on each patient to the appropriate
designated medical staff committee. The reports should

be transcribed or transcripted by the medical staff office to
assure confidentiality. The confidentiality of medical staff
supervision reports must be strictly maintained.

(9) Physicians whose performance is supervised should have
access to the performance reports submitted by medical staff
supervisors and should be given the opportunity to com-
ment on the contents of the reports. (CMS Rep. 3, A-99)

H-375.968 Supervision and Proctoring by Facility
Medical Staff

Our AMA policy states that medical staff supervision refers
to the imposition, usually involuntary and usually subse-
quent to an adverse event, of significant consultation, over-
sight, or close monitoring of a physician who has privileges
and whose clinical competence, cognitive skills, procedural
skills, or outcomes have been questioned. Supervision usu-
ally is limited to particular competencies under question and
may apply to any site of service (CMS Rep. 3, A-99)

H-375.969 Physician Access to Performance Profile Data
AMA policy is that every physician should be given a copy
of his/her practice performance profile information at least
annually by each organization retaining such physician

information. (Res. 827, A-98)

H-375.972 Lack of Federal Peer Review Confidentiality
Protection

Our AMA will seek to vigorously pursue enactment of
federal legislation to prohibit discovery of records, infor-
mation, and documents obtained during the course of pro-
fessional review proceedings. (Res. 221, 1-96; Reaffirmed:
BoT Rep. 13, I-00; Reaffirmation A-01; Reaffirmed: BoT
Rep. 8, I-01; Reaffirmed: CMS Rep. 6, [-02)

H-375.977 Peer Review—Caused Litigation

The AMA urges medical staffs to review their hospital’s
policies for directors and officers liability and general lia-
bility coverage to determine if the policy provides defense,
indemnity, or loss of income coverage for those members of
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the medical staff who are involved in a lawsuit as a result
of the activities they have performed in good faith, con-
ducting official peer review responsibilities or other official
administrative duties of the medical staff. (Res. 707, 1-92)

H-375.979 Litigation Over Hospital Peer Review
Decisions

Our AMA believes that it is important to minimize ex-
pensive and time-consuming litigation over hospital peer
review decisions if hospital peer review is to be a success-
ful and effective mechanism for assuring the quality and
appropriateness of hospital services. The AMA, therefore,
recommends that state medical societies pursue one of
the following alternatives to help minimize litigation over
peer review decisions: (1) seek state legislation to create a
forum that would qualify hospital peer review in the state
for the state action exemption; (2) create a privately orga-
nized forum that would not qualify for the state exemption
but would minimize the possibility of litigation by allow-
ing for an objective evaluation of the decision outside of
the hospital; and (3) pursue legislation that would create
procedural protections designed to ensure fairness in the
hospital peer review process that are the equivalent of or
more substantial than those set forth in the Health Care
Quality Improvement Act of 1986, or encourage hospital

medical staffs to adopt bylaws with the requisite protec-
tions. (BoT Rep. DD, A-91; Reaffirmation A-00)

H-375.982 Peer Review Defined as the Practice of
Medicine

Our AMA defines the act of peer review as the practice of
medicine and encourages state medical associations to con-
sider similar action. (Res. 104, A-89; Reaffirmed: Sunset
Report, A-00)

H-375.983 Peer Review after Patrick v. Burget

(1) Our AMA urges state medical associations to investigate

applicable state law to determine if additional state agency

supervision of peer review is needed to meet the active state
supervision requirement set forth by the Supreme Court.

(2) Our AMA urges hospitals, medical staffs, and peer

reviewers to review the guidelines for peer review conduct

in Health Care Quality Improvement Act of 1986 and to
observe the following guidelines:

(a) In any situation where it appears that a disciplinary
proceeding may be instigated against a physician that
could result in the substantial loss or termination of
the physician’s clinical privileges, the advice and guid-
ance of legal counsel should be sought by those persons
who are involved in this phase of the peer review
process. The attorney’s participation should continue in

preparation for the hearing including the written notice
of charges, the marshaling of evidence and the facts,
and the selection of witnesses. The attorney should be
instructed that his role is not that of a prosecutor, but as
an advisor in assuring that the proceedings are con-
ducted fairly, bearing in mind the objectives of protect-
ing consumers of health care and the physician involved
against false or exaggerated charges.

(b) The attorney advising the hearing panel and the at-
torney representing the physician involved should be
accorded reasonable latitude in cross-examination, but
acrimony should not be allowed by the hearing panel.

(c) Substantial latitude should be permitted in the pre-
sentation of evidence, medical reference works and
testimony, within reasonable time constraints and the
discretion of the hearing panel.

(d) A court reporter should be present to make a verbatim
transcript of the hearing which should be available
to the parties and the costs borne by the hospital or
health care entity.

(e) Within the discretion of the hearing panel, witnesses
may be requested to testify under oath.

(f) The hearing panel should consist of physicians, none
of whom are direct economic competitors with the
physician involved or who stand to gain through a
recommendation or decision adverse to the physician.
It is desirable that members of the hearing panel be
physicians who have the respect of the medical com-
munity, but they need not be in the same specialty as
the physician involved.

(g) Physicians who are direct economic competitors of the
physician involved may testify as witnesses, whether
they are called by the physician or the hearing panel
or the hospital, but a physician should not be de-
prived of his privileges solely on the basis of medical
testimony by economic competitors. In any proceed-
ings that result in the termination of privileges, there
should be testimony from one or more physicians who
are not economic competitors or who do not stand to
gain economically by an adverse action, but who are
knowledgeable in the treatment, patient care manage-
ment and areas of medical practice or judgment upon
which the adverse action is based.

(h) When investigation indicates that a disciplinary
proceeding is warranted for the purpose of terminating
a physician’s hospital privileges, he should not be per-
mitted to resign without a finding that his termination
occurred without cause. The disciplinary proceedings
should be conducted by the hearing panel with the
presentation of testimony and evidence, irrespective
of whether the physician involved chooses not to be
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present. (BoT Rep. MMM, A-88; Reaffirmed: Sunset
Report, [-98; Reaffirmed: BoT Rep. 8, [-01)

H-375.984 Peer Review

The AMA affirms that it is the ethical duty of a physician
to share truthfully quality care information regarding a
colleague when requested by an authorized credentialing
body, so long as the information that is shared is not a
proceeding or a document protected by statute or regula-
tion as confidential peer review information. (Sub. Res. 93,

A-88; Reaffirmed: Sunset Report, 1-98)

H-375.987 Bias in Peer Review Proceedings

Our AMA reaffirms its encouragement of state and local
medical associations to establish procedures and commit-
tees to monitor, upon the request of the medical staff, the
effectiveness of hospital medical staff review. (CMS Rep.
E, [-86; Reaffirmed: [-87; Reaffirmed: Sunset Report, [-97;
Reaffirmed: BoT Rep. 8, [-01)

H-375.989 Protection of Peer Review Records in
Litigation.

Our AMA believes that for peer review to be effective,
peer review data must be kept confidential. (Sub. Res. 68,
[-85; Reaffirmed CLRPD Rep. 2, -95; Reaffirmed: BoT
Rep. 8, I-01)

H-375.990 Peer Review of the Performance of Hospital
Medical Staff Physicians

Our AMA encourages peer review of the performance of
hospital medical staff physicians, which is objective and
supervised by physicians. (Res. 57, [-85; Reaffirmed CL-
RPD Rep. 2, [-95; Reaffirmed: BoT Rep. 8, [-01)

H-375.992 Confidentiality of Staff Activity

Our AMA (1) supports efforts to ensure the preservation
of quality care activities as a primary function of the medi-
cal staff, through affirmation of the need for confidentiality
codes relevant to medical staff peer review activities; and
(2) encourages state medical societies to seek the strength-
ening of existing laws and the promulgation of laws in
those states where confidentiality codes do not exist. (Sub.
Res. 116, I-83; Reaffirmed: CLRPD Rep. [-93-1; Reaf-
firmed: BoT Rep. 8, I-01)

H-375.993 Confidentiality in Medical Staff Peer Review
Our AMA encourages medical staff peer review commit-
tees to consider excluding non-physicians when evaluating
the professional practices of fully licensed physicians. (Sub.
Res. 147, A-83; Reaffirmed: CLRPD Rep. [-93-1; Reaf-
firmed: BoT Rep. 8, I-01)

H-375.997 Voluntary Medical Peer Review

The AMA advocates the following principles for voluntary
medical peer review:

(1) Medical peer review is an organized effort to evaluate
and analyze medical care services delivered to patients and
to assure the quality and appropriateness of these services.
Peer review should exist to maintain and improve the
quality of medical care.

(2) Medical peer review should be a local process.

(3) Physicians should be ultimately responsible for all peer
review of medical care.

(4) Physicians involved in peer review should be repre-
sentatives of the medical community; participation should
be structured to maximize the involvement of the medi-
cal community. Any peer review process should provide
for consideration of the views of individual physicians or
groups of physicians or institutions under review.

(5) Peer review evaluations should be based on appro-
priateness, medical necessity and efficiency of services to
assure quality medical care.

(6) Any system of medical peer review should have estab-
lished procedures.

(7) Peer review of medical practice and the patterns of
medical practice of individual physicians, groups of phy-
sicians, and physicians within institutions should be an
ongoing process of assessment and evaluation.

(8) Peer review should be an educational process for physi-
cians to assure quality medical services.

(9) Any peer review process should protect the confidenti-
ality of medical information obtained and used in conduct-
ing peer review. (CMS Rep. A, [-81; Reaffirmed: CLRPD
Rep. F, [-91)

H-450.965 Medical Staff Leadership in Continuous
Quality Improvement

The AMA will work with the AHA to assure that hospi-
tals, in their continuous quality improvement/total quality
management (CQI/TQM) programs, include practicing
physicians in the development and implementation of
such programs, especially the development of criteria sets
and clinical indicators; provide feedback on CQI/TQM
findings to physicians on a confidential basis; and inform
all members of the medical staff on the CQI/TQM pro-
grams developed. (Sub. Res. 701, A-94)

H-450.997 Quality Assurance and Peer Review for Hos-
pital Sponsored Programs

The AMA urges hospital medical staffs to make certain that

all hospital sponsored, initiated, or affiliated medical services

have appropriate peer review and quality assurance programs.

(Sub. Res. 92, 1-84; Reaffirmed by CLRPD Rep. 3 - [-94)
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D-375.996 Peer Review Immunity

Our AMA: (1) recommends that medical staffs adopt
bylaws that provide for a peer review process that is consis-
tent with HCQIA criteria and AMA policy;

(2) recommends medical staffs include bylaw provisions
that provide an option or alternative for external and
impartial review when there is an allegation by a reviewed
physician;

(3) recommends that if physicians believe that negligent
or misdirected peer review is a problem, legislative action
be considered at the state level to assure a fair due process
proceeding for physicians subject to review;

(4) shall request that the Joint Commission on Accredita-
tion of Healthcare Organizations (JCAHO) require medi-
cal staff bylaws to include due process protections for peer
review, including the option for external and impartial
review; and

(5) shall continue to monitor the legal and regulatory
challenges to peer review immunity and non-discover-
ability of peer review records and proceedings, as well as
consider legislative remedies, including the feasibility and
impact of amending HCQIA to provide the option for
external peer review for hospital medical staff physicians.

(BoT Rep. 25, A-02)

>> Return to beginning of this section
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Appendix K

AMA Principles for Strengthening the
Physician-Hospital Relationship

In November 2007, the AMA Organized Medical Staff Section
(OMSS) dewveloped, adopted and recommended to the House
of Delegates twelve detailed principles on strengthening the
physician-hospital relationship that were adopted as AMA
policy. The principles are aimed at protecting medical staff self-
governance and improving health care quality and patient safety.

1. The organized medical staff and the hospital governing
body are responsible for the provision of quality care, pro-
viding a safe environment for patients, staff and visitors,
and working continuously to improve patient care and
outcomes, with the primary responsibility for the qual-

ity of care rendered and for patient safety vested with the
organized medical staff. These activities depend on mutual
accountability, interdependence, and responsibility of the
organized medical staff and the hospital governing body for
the proper performance of their respective obligations.

2. The organized medical staff, a self-governing organiza-
tion of professionals, possessing special expertise, knowl-
edge and training, discharges certain inherent professional
responsibilities by virtue of its authority to regulate the
professional practice and standards of its members, and
assumes primary responsibility for many functions, includ-
ing but not limited to: the determination of organized
medical staff membership; performance of credentialing,
privileging and other peer review; and timely oversight of
clinical quality and patient safety.

3. The leaders of the organized medical staff, with input
from the hospital governing body and senior hospital man-
gers, develop goals to address the healthcare needs of the
community and are involved in hospital strategic planning
as described in the medical staff bylaws.

4. Ongoing, timely and effective communication, by and
between the hospital governing body and the organized
medical staff, is critical to a constructive working relation-
ship between the organized medical staff and the hospital
governing body.

5. The organized medical staff bylaws are a binding, mutu-
ally enforceable agreement between the organized medical
staff and the hospital governing body. The organized medi-
cal staff and hospital bylaws, rules and regulations should

be aligned, current with all applicable law and accreditation
body requirements and not conflict with one another. The
hospital bylaws, policies and other governing documents
do not conflict with the organized medical staff bylaws,
rules, regulations and policies, nor with the organized
medical staff’s autonomy and authority to self govern, as
that authority is set forth in the governing documents of
the organized medical staff. The organized medical staff,
and the hospital governing body/administration, shall,
respectively, comply with the bylaws, rules, regulations,
policies and procedures of one another. Neither party is
authorized to, nor shall unilaterally amend the bylaws,
rules, regulations, policies or procedures of the other.

6. The organized medical staff has inherent rights of self

governance, which includes but are not limited to:

a. Initiating, developing and adopting organized medical
staff bylaws, rules and regulations, and amendments
thereto, subject to the approval of the hospital govern-
ing body, which approval shall not be unreasonably
withheld. The organized medical staff bylaws shall
be adopted or amended only by a vote of the voting
membership of the organized medical staff.

b. Identifying in the medical staff bylaws those categories
of medical staff members that have voting rights.

c. Identifying the indications for automatic or summary
suspension, or termination or reduction of privileges
or membership in the organized medical staff bylaws,
restricting the use of summary suspension strictly for
patient safety and never for purposes of punishment,
retaliation or strategic advantage in a peer review mat-
ter. No summary suspension, termination or reduction
of privileges can be imposed without organized medical
staff action as authorized in the medical staff bylaws
and under the law.

d. Identifying a fair hearing and appeals process, includ-
ing that hearing committees shall be composed of
peers, and identifying the composition of an impartial
appeals committee. These processes, contained within
the organized medical staff bylaws, are adopted by the
organized medical staff and approved by the hospital
governing board, which approval cannot be unreason-
ably withheld nor unilaterally amended or altered by
the hospital governing board or administration. The
voting members of the organized medical staff decide
any proposed changes.
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Establishing within the medical staff bylaws: 1) the
qualifications for holding office, 2) the procedures for
electing and removing its organized medical staff of-
ficers and all organized medical staff members elected
to serve as voting members of the Medical Executive
Committee, and 3) the qualifications for election and/
or appointment to committees, department and other
leadership positions.

Assessing and maintaining sole control over the access
and use of organized medical staff dues and assessments,
and utilizing organized medical staff funds as appropriate
for the purposes of the organized medical staff.

Retaining and being represented by legal counsel at
the option and expense of the organized medical staff.

Establishing in the organized medical staff bylaws, the
structure of the organized medical staff, the duties and
prerogatives of organized medical staff categories, and
criteria and standards for organized medical staff mem-
bership application, reapplication credentialing and cri-
teria and processing for privileging. The standards and
criteria for membership, credentialing and privileging
shall be based only on quality of care criteria related to
clinical qualifications and professional responsibilities,
and not on economic credentialing, conflicts of interest
or other non-clinical credentialing factors.

Establishing in the organized medical staff bylaws,
rules and regulations, clinical criteria and standards
to oversee and manage quality assurance, utilization
review and other organized medical staff activities,
and engaging in all activities necessary and proper to
implement those bylaw provisions including, but not
limited to, periodic meetings of the organized medical
staff and its committees and departments and review
and analysis of patient medical records.

The right to define and delegate clearly specific au-
thority to an elected, Medical Executive Committee to
act on behalf of the organized medical staff. In addi-
tion, the organized medical staff defines indications
and mechanisms for delegation of authority to the
Medical Executive Committee and the removal of this
authority. These matters are specified in the organized
medical staff bylaws.

Identifying within the organized medical staff bylaws
a process for election and removal of elected Medical
Executive Committee members.

l.  Defining within the organized medical staff bylaws
the election process and the qualifications, roles and
responsibilities of clinical department chairs. The
Medical Executive Committee must appoint any
clinical chair that is not otherwise elected by the vote
of the general medical staff.

m. Enforcing the organized medical staff bylaws, regula-
tions and policies and procedures.

n. Establishing in medical staff bylaws, medical staff
involvement in contracting relationships, including
exclusive contracting, medical directorships and all
hospital-based physician contracts, that affect the
functioning of the medical staff.

7. Organized medical staff bylaws are a binding, mutually
enforceable agreement between the organized medical staff
and the hospital governing body, as well as between those
two entities and the individual members of the organized
medical staff.

8. The self-governing organized medical staff determines
the resources and financial support it requires to effectively
discharge its responsibilities. The organized medical staff
works with the hospital governing board to develop a bud-
get to satisfy those requirements and related administrative
activities, which the hospital shall fund, based upon the
financial resources available to the hospital.

9. The organized medical staff has elected appropriate
medical staff member representation to attend hospital
governing board meetings, with rights of voice and vote,
to ensure appropriate organized medical staff input into
hospital governance. These members should be elected
only after full disclosure to the medical staff of any person-
al and financial interests that may have a bearing on their
representation of the medical staff at such meetings. The
members of the organized medical staff define the process
of election and removal of these representatives.

10. Individual members of the organized medical staff,

if they meet the established criteria that are applicable
to hospital governing body members, are eligible for full
membership on the hospital governing body. Conflict of
interest policies developed for members of the organized
medical staff who serve on the hospital’s governing body
are to apply equally to all individuals serving on the
hospital governing body.
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11. Well-defined disclosure and conflict of interest policies
are developed by the organized medical staff which relate
exclusively to their functions as officers of the organized
medical staff, as members and chairs of any medical staff
committee, as chairs of departments and services, and as
members who participate in conducting peer review or
who serve in any other positions of leadership of the
medical staff.

12. Areas of dispute and concern, arising between the
organized medical staff and the hospital governing body,
are addressed by well-defined processes in which the orga-
nized medical staff and hospital governing body are equally
represented. These processes are determined by agreement
between the organized medical staff and the hospital gov-
erning body.
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